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five folders sup- 
¢ for your trade. 
for Catalog and 
Barber Conver- 
Appliance Burn- 
Regulators. 


Gas 
Control = 


Gas 
Economy 





OW as never before, every 
bit of gas fuel of any type 
must be rigidly conserved as a vital war measure. All con- 
sumers, appliance manufacturers and public service cor- 
porations are under strict obligation to secure extreme ef- 
ficiency and economy from their gas-burning appliances. 
One effective means of accomplishing this is by the use 
of a reliable gas pressure regulator on furnaces, boilers, 
water heaters, kitchen ranges, and other home and indus- 
trial appliances. On a control device so strategic as a regu- 
lator, complete dependability is a necessity. On Barber 
Regulators the bodies, working parts, springs and diaphragms 
are the finest obtainable. Unusually sensitive reaction to 
pressure drop is assured. The appearance of these regu- 
lators harmonizes with modern streamline equipment. 
The use of Barber Regulators on appliances you sell, 
make, or sponsor, is not only evidence of quality equipment, 
but also a symbol of your compliance with our national con- 
servation program. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


ARBER eacssuns REGULATORS 


Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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ting walls of pipe or con- 
duit! Extra long-taper 
of this new RIEAID 
Reamer trims the burr : Ee 


out neatly and safely 





Extra Long Taper 
i 





wih easy feather-light 
ratcheted strokes—saves 


you time, effort and pipe. 





I's made complete with 
ratchet handle, or you 
may buy reamer alone 
for use in your RIFAID 
No. OOR thread- 
er handle. Capac- 
ity 3%" wo 2. 
You'll like this 
smart new work-. Reams easily! 


saver tool — ask. 


Reams burr only! 


Doesn’t thin pipe wall! 
your _ Supply 


House. Immedi- 


ate delivery! 


LonGrip Reamer unit can be used in 
RIGID or ratchet threader handle. 


* PIPE TOCGiS Ss 


=e THE RIDGE TOOL COMPANY 
Elyria, Ohio, U. S. A. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





[" may seem a good deal like -borrowing 
trouble to be looking forward to the next 
war when the present world-wide conflagration 
is still burning fiercely and far from under con- 
trol. Yet the enraged Nazis, embittered by 
American destruction of their dreams of 
world-wide conquest, have already made dark 
hints that there will be a third and decisive 
world war, even as there was a third and de- 
cisive Punic war. 


FURTHERMORE, these same grim prophets of 
the enemy, engaging in wishful thinking, pre- 
dict that America will not again escape the 
torch as it promises to escape entirely un- 
scathed while Rome starves and Berlin is 
annihilated. They hopefully forecast the day 
when skyscrapers will come tumbling down 
into the streets of New York and the white 
marbie palaces of government in Washington 
will be blackened and seared by a hostile visi- 
tation surpassing even the horrors of present 
war bombardment. 


Att this, of course, can be readily dis- 
missed as propaganda applesauce, served on 
sour grapes and designed as a sorry substitute 
to a hungry people—hungry for a victory that 
has long since vanished. Nevertheless, it is 
only the part of wisdom to consider, in long- 


JOE BOND 
Do we have one accounting system for private 
utilities and another for public ownership? 


(SEE Pace 795) 
JUNE 22, 1944 


JOHN W. SCOTT 
Time is running short on the protection of our 
irreplaceable natural gas resources. 


(See Pace 816) 


range planning of important construction 
projects, those features of our present-day 
landscape which have proven to be vulner- 
able on the basis of war experience. Hydro- 
electric plants may or may not fall in this 
category, depending on what school of thought 
one prefers to follow. Only a few hydro 
plants have been blown up or knocked out in 
Europe during the present war. But the effect 
has been disturbing enough to make the aver- 
age hydro dam a prize target for the ambi- 
tious bombardier. 


¥ 


ig and when the next war comes it is not 
unlikely that combat planes will be even 
more effective than they are at present, and 
that pin-point precision bombing will likewise 
show steady improvement. On the other hand, 
ground defense technique, which has perhaps 
lagged somewhat behind the advance 0 
aerial combat, may catch up and overtake the 
latter to such an extent that the hydro dams 
will be safer than ever.. One could make outa 
fair argument for either viewpoint, perhaps. 
But it is a fair question to ask whether im 
the face of known vulnerability of hydro 
plants it is a smart thing to be building very 
many more of them. They are expensive 0 
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installed their first Riley Boiler Unit in 1934 — 
duplicate in 1937, another duplicate in 1939 — 


nd have just placed order for another Riley Unit. 


When one of America’s leading companies places four separate 
orders for Riley Boiler Units of 300,000 pounds per hour capacity during 
the past ten years, can you ask for more conclusive evidence of excellent 
performance and dependability of Riley Units? 


The repeat orders were not placed until after the first unit had 
performed with complete satisfaction, with efficiencies considerably in 
excess of guarantees and with an unusual record of availability. 


It is because of similar results from Riley installations throughout 
the world that plant after plant is swinging to Riley equipment—because 
users have found performance and capacity better than guarantees and 
because excellent design and workmanship assure positive dependability. 
When you purchase Riley equipment you are getting plus values—more 
value for your money. 


i @ a WY COMPLETE STEAM GENERATING UNITS 


Air Heaters - Economizers - Water-cooled Furnaces 


OKER CORPORATION, WORCESTER, MASS. _ Steel-Clad Insulated Settings - Flue Gas Scrubbers 
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8 PAGES WITH THE EDITORS (Continued) 


jects certainly, and are designed to last a long 
time. If such a life span ventures into the 
possible realm of obsolescence, the wisdom of 
such heavy investment is open to question. 


SucH, at any rate, is the argument advanced 
by J. E. Butzarp in his article in this’ issue 
(beginning page 810) entitled “Air Warfare’s 
Threat to Our Electric Power Plants.” Mr. 
BULLARD, now resident at Central Valley, 
New York, is a graduate of Brown University 
(PhB, ’03), who had considerable experience 
in various utility organizations before embark- 
ing several years ago on his present career as 
a free-lance writer. He is the author of nu- 
merous articles on business and economic sub- 
jects. 


¥ 


Bea W. Scort, author of the article on con- 
servation of natural gas (beginning page 
816), and better known to readers of this 
publication as a member of the Federal Power 
Commission, was born in Grand Rapids, 


Michigan, and after early education in Bristol, 


Tennessee, was graduated in law from 
Valparaiso University, Indiana, in 1916. Fol- 
lowing overseas service with the AEF 
(wounded at Cantigny and twice decorated), 
COMMISSIONER Scott practiced law in Gary, 
Indiana, until 1935, during which period he 
served ‘as city comptroller (1920-21) and as 
a member of the Indiana legislature (1927-31). 
He came definitely into the utility picture be- 
tween 1935 and 1937 as special assistant to 
the Attorney General of the United States 
representing the Federal government in suits 
brought against it by private utilities. He was 
—— to the FPC in 1937 and reappcinted 
in ; 


> 


A= all these years, and the recent Hope 
Natural Gas decision notwithstanding, the 
old arguments over original cost continue to 
vex regulatory circles. Apparently the “ghost 
of Smyth v. Ames,” to borrow the phrase of 
Justice Frankfurter, will not be laid without a 


good deal more argument. This, despite the 
steady trend of Federal commission decisions 
towards more or less rigid adherence to the 
original cost concept and away from any in- 
fluence of the rival reproduction cost theory. 


THE latest controversy seems to be in the 
nature of a counterattack on the original cost 
position, from which the proponents of that 
theory have usually done most of the attack- 
ing in the opposite direction. “Original cost,” 
say the modern critics of that theory, “can be 
carried to absurd extremes just as the repro- 
duction cost theory was carried to absurd ex- 
tremes in bygone years.” Reducing the orig- 
inal cost theory to.an absurdity has taken the 
novel form of comparing the present-day 
value of Manhattan island with the original 
cost of fourteen bottles of whiskey which the 
Dutch Colonials, according to legend, gave to 
the Indians. 
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J. E. BULLARD 


A white elephant can be a pretty big target if 
it is built of concrete. 


(SEE Pace 810) 


Now comes a charge that the Federal gov- 
ernment itself does not abide by the ac. 
counting rules of original cost which it pre- 
scribes for privately owned utilities. The 
opening article in this issue by Jor Bonn is 
largely a restatement in condensed article form 
of testimony which he gave before the 
Arkansas commission in recent proceedings 
involving the Arkansas Power & Light Com- 
pany. It constitutes a challenging presenta- 
tion of the critical point of view with respect 
to the original cost theory. We know, of 
course, that there is much to be said on the 
other side and we plan, as in the past, to see 
that it is equally well presented in future 
issues. 


THis is the first contribution by Mr. Bonp 
to the FortNiGHTLY. He is a native of Green 
county, Arkansas, received his education at a 
business college in Littie Rock, and later at 
Southern Methodist University in Texas. 
Following his discharge from the U. S. Army 
after World War I and some general com- 
mercial experience, Mr. Bonn became Green 
county (Arkansas) tax collector and later a 
certified public accountant, practicing in Para- 

gould, Arkansas. In 1933 he was appointed i in- 
come tax director for the state and in 1935 a 
member of the Arkansas Public Utilities Com- 
mission. In 1937 he reéntered accounting prac- 
tice in Little Rock. He is a member of a num- 
ber of accounting organizations. 


THE next number of this magazine will be 


out July 6th. 
Tar OobitGur- 
————N 
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BUSTER 


Want a bottle-neck smashed? Is production blocked 
because materials aren’t flowing right? Is distribu- 
tion out of hand. because you're reading salesmen’s 
reports a week old? Is collection slow because bill- 
ing is late? Is the payroll department working round- 
the-clock to meet each factory payday? 
Outstanding “block buster” for situations like these 
is the Remington Rand Alphabetical Tabulator. Its 
fast, automatic, readable reports are smashing bottle- 
necks for all kinds of business ... 
manufacturing, transportation and insurance 
companies—Army & Navy bureaus—utilities 
—wholesalers and retailers — banks — chain 
stores— city and federal governments. 


— in all kinds of ways... 
Material Control—Labor Distribution—Sales 
Analysis— Unit Inventory Control— Billing 
—Payroll—Job Costs—General Ledgers — 
and others. 


How can the Alphabetical Tabulator smash a bottle- 
neck? By giving you,*at 9 o’clock this morning, yes- 
terday’s figures of production or sales performance 
or inventory status. By giving you fresh facts, in 
understandable form. By letting you make sound 
decisions faster than ever before. B compensating 
in part for the trained employees called to war. 
There’s no other accounting instrument quite like 
the Alphabetical Tabulator. Its ex 

make it the finest “block buster” you could possibly 
employ. It ought to be on your payroll. To see it and 
try it, call the nearest Remington Rand office, or 
write us at Buffalo 5, New York. 
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Two Babcock & Wilcox Steam Generators, 660,000 Ibs. per 
hour each at 1250 pounds pressure. Soot Blowers take steam at 
45 psi. Long element life, easy operation, straight elements 
and very effective cleaning are obtained by the use of the 








HyVULoy elements pages 14 and 15, HyVULoy Protective Bear- 
ings page 16, air cooling and pre-cooling, slow-speed LGE-2 
heads—pages 6 and 7, over-arm support. Slag screen, water 
walls and tubes in the open pass are maintained slag-free by 
Retractable Model T-2 elements. 


enew VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“T do not believe you can have a democracy and at the 
same time forbid new competition.” 


* 


“What America needs most today is a thorough 
housecleaning in Washington—a housecleaning from cel- 
lar to attic.” 


bd 


“Labor is not a commodity but is a force with unlim- 
ited possibilities, which have been practically untouched 
as yet.” 


oo 


“It would be a serious mistake to suppose that we 
could put off all thought of postwar problems until the 
day the shooting stops. There is no need for a leaf- 
raking economy after the war.” 


® 


“It is possible that some day planes will take their 
power transmitted from gigantic towers on the airways, 
which will encircle the globe, and each plane will be 
equipped with a meter to measure the consumption, the 
cost of which will be paid for in the same manner as our 


‘gas and electric bills are today.” 


8 


“A vast parasitic horde literally infests the land, con- 
trolling almost all our human relationships, prescribing 
our medicine and diets, cutting the pattern of our clothes, 
modeling our homes, and fixing the mortgages we may 
bear. .. . While we fight for freedom for all the world, 
we permit bureaucrats to enslave us.” 


y 
“... every time the government engages in any kind 
of enterprise such as the TVA, a hue and cry is raised 
that the government cannot do business on a businesslike 
basis. One of the favorite slogans is, ‘More business in 
government and less government in business.’ But here 
is a bold, naked proposal [requiring TVA to come to 
Congress for funds] to adopt a policy so unbusinesslike 
that any member of the Senate, if he were a member of 
the board of directors of a corporation, would be ashamed 
to propose it if he ever thought of it.” 


12 
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TARGET-Zew How Pluo-107 


DEN BOMBSIGHTS— years 
txperience in precision manu- 
uring are enabling Burroughs 
woduce and deliver the famous 
den bombsight—one of the 
t precise instruments used in 
tern warfare, 

k © 
RING AND ACCOUNTING 


INES are also being pro- 
id by Burroughs for the Army, 
» U. S. Government, Lend- 

and business enterprises 

needs are approved by the 
Production Board. 


After the briefing it’s scramble into the planes and away. No need 
to wait—all is ready. No time to waste—the schedule is fixed. Planes 
take off with precise timing, to rendezvous at zero hour at a pre- 
arranged point. Then the armada roars on to that target 107 
minutes away. 


The intricate yet smooth-working mechanism of war in the air 
is the brilliant achievement of inexhaustible, detailed preparation: 
assessing damage from prior raids, fitting each raid into the general 
program, assigning specific targets, calculating planes and crews 
available, providing maximum fighter protection, and scheduling 
timetables for hundreds of bombers and fighters. 


There are also the immense projects of maintaining adequate reserves 
of fuel, bombs and supplies, preparing and maintaining vast air- 
fields, training and housing personnel, establishing far-flung weather 
observation posts, and developing new weapons and techniques. 


The scope of the air war is vast. Its aims, accomplishments and limi- 
tations must be interpreted statistically for better understanding and 
accurate planning. Thousands of fast, accurate Burroughs machines 
are providing indispensable figures and statistics. 


BURROUGHS ADDING MACHINE COMPANY e¢ DETROIT 32 


Burroughs 


, ACCOUNTING AND STATISTICAL MACHINES » NATIONWIDE MAINTENANCE SERVICE - BUSINESS MACHINE SUPPLIES 
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“A basic need of business is profits. Without profits 
business cannot continue, cannot expand, cannot improve. 
Yet you [labor] are always running about Washington en- 
couraging Congress to put the kind of taxes on us [man- 
agement] that would destroy our whole ability to make 
economic progress for America. If we are going to meet, 
we've got to meet halfway.” 


» 


“To achieve better transportation, the roads will have 
to adopt a program to rehabilitate and modernize their 
plant, taking advantage of the modern improvements de- 
veloped during the war and those that will be developed 
in the future. In other words, our engineering thinking 
will have to be just as modern as the service we shall 
have to provide after the war.” 


¥ 


“In Washington we have the Department of Agricul- 
ture to help fight the farmers’ battles and the Labor De- 
partment is intended to help labor. Some might say it 
would be a fine thing to have some agency which was 
heart and soul for private savings. But we don’t need an- 
other bureau. Doesn’t our hope lie instead in Congress? 
Isn’t it that body which must carry the flag for fifty bil- 
lion idle dollars?” 


® 


“The FCC never will be an honest and efficient govern- 
ment body. It is for Congress: to recognize this fact and 
to liquidate the FCC before any more harm is done. A 
simple law giving all radio stations property rights in 
their wave lengths, just as lawyers, and doctors, and 
dentists have property rights in their licenses to practice 
that can be revoked only on proof of abuses would solve 
the problem in the American way.” 


* 


“Economic stabilization must remain a major objec- 
tive of wartime policy. Proposals to weaken the law 
should be rejected decisively. We are sitting on an infla- 
tionary powder keg which has not exploded thus far only 
because people have saved much of their increased war- 
time incomes. A change to a spending psychology could 
easily take place if deliberate actions were taken to raise 
prices and wages. The result would be disastrous.” 


“If that [intelligent press] leadership fails, American 
liberty is in danger. Political propaganda must be de- 
stroyed as an instrumentality of government. We must 
insist that appropriate sources of information be kept 
open to the press of the country. Public information 
should never be restricted to the handout, off-the-record, 
and not-for-attribution methods. News must be available 
and free to all alike, as well as the right to print the 
news.” 
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FOR PIPE COVERING... J-M 85% Magnesia Pipe In- 
sulation is furnished in 3 ft. sections or segments ini the 
following thicknesses: Standard, 14”, 2’, 2%’, Double 
Standard and 3” (Double Layer). Often used as a second 
layer, outside of J-M‘Superex, where pipe temperatures 
are above 600° F. 


IN BLOCK FORM... J-M 85% Magnesia Blocks are 
furnished 3’’x 18”, 6’’x36", 12’'x36”, in thicknesses of 
1” to 4”. Weight, about 1.4 Ib. per sq. ft., per 1” thick. 





Se / 





The Most Widely 
Used Specification 
in Power Plant 
Insulation for 


More Than 50 Years 


. .. and for good reasons 


At service temperatures up to 600° F., no 
insulation delivers more thoroughly satisfac- 
tory performance than J-M 85% Magnesia. 
That’s a fact that’s been proved time and 
again in power plants of every type. Light in 
weight, readily cut and fitted, J-M 85% Mag- 
nesia is easy to install. On the job, it pro- 
vides ample mechanical strength, long life 
and high insulating efficiency. Engineers 
agree that, wherever used, J-M 85% Magne- 
sia assures permanently economical service. 

Consult your nearest J-M District Office 
about your magnesia requirements, or write 
Johns-Manville, 22 East 40th Street, New 


York 16, N. Y. 
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service year in and year out, add an amazingly economical, ruggedly- 
built air-cooled compressor that operates at conservative speed, and 
you have the DAVEY Air-Cooled Portable Compressor. 


Cost-wise contractors and dealers who lease out equipment know 
a DAVEY can really take it and still keep going year after year with 
minimum maintenance and maximum efficiency. That’s why many 
rental fleets are 100% Davey Compressors. 


Look at the additional advantages Davey Compressors offer you— 


yw AIR-COOLED — No water to freeze, no radiators to clog, no 
water pumps to wear out. 


W SAVES MONEY — Economical, conservative speed cuts main- 
tenance costs, keeps moving parts running longer. 


w DAVEY ee reinforced frame 
—aluminum - alloy 
heads — individual 
compressor ‘cylinders 
—guaranteed life- 
time valves. 





Next time you need an 
air compressor, check into 
DAVEY and watch your 
lower compressed-air costs 
slip “money in your pocket” 
on every job. 


KENT, OHIO 








Take a chassis built to endure the shocks and ‘jol of hard 





DAVEY (pcs: & 


DEALERS IN PRINCIPAL “Seetes 








The 
DAVEY 
LINE - 


AIR- ARISTOCRAT 
PORTABLE 
COMPRESSORS 


* 
TRACK-AIR 
COMPRESSORS 
* 


TRUCK-POWER 
TAKE-OFFS 


* 


PNEUMATIC 
SAWS 


* 


INDUSTRIAL 
STATIONARY 
COMPRESSORS 


* 


MINE RAILWAY 
COMPRESSORS 


* 


AUTO-AIR 
COMPRESSORS 


* 


Write Today 
For YOUR Copy 
of The New. 
DAVEY CATALOG 
E-172 
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DU S T—UNDER CONTROL 


Dust is a natural nuisance, ever present throughout a 
changing universe where forces of disintegration and de- 
struction somehow intermingle with constructive processes, 
striking a balance to perpetuate our world in spite of the: 
‘to dust returneth"’ pronouncement on all animate and 
inanimate things. 


If it were possible to make a complete analysis of every 
minute particle in a handful of city dust, we would likely 
find traces of all,the elements in varying proportions, and 
no small number of disease bearing bacteria, including 
many corrosive substances. If it were also possible to trace 
the source of each particle, it would present a series of 
pictures to challenge the imagination. 


Whatever else may be said of dust, in this instance we are 
concerned with its effect upon electrical contacting sur- 
faces. When dust is present, the efficiency of the contacts 
is impaired and the life of their usefulness is shortened. 
Where the dust is eliminated as in the case of a Mercoid 
hermetically sealed mercury switch, the contacting sur- 
faces are always constant in their efficiency and the life of 
the switch is prolonged indefinitely. 


Mercoid Controls have an advantage, because they are 
equipped exclusively with Mercoid DUST-PROOF switches 
—hence the assurance of better control performance, 
longer control life and greater economy in control value, 
regardless of costs. 


THE MERCOID CORPORATION * 4213 BELMONT AVE. * CHICAGO, ILI. 
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IN THE high tide of invasion, east 
and west, thousands of International 
Diesel Tractors the 


are serving 


Army, the Navy, the Marine Corps, 
and the Air Forces. 
tlefronts these tractors play a fight- 


On many bat- 


ing part in the drama of tanks and 
ships and fighting men. 


This is the year of decision — 
overseas and over here. This year 
many thousands of tractor operators 


on the home front will come to close 


gtips with the warning: Take care 


of that equipment! Make it last! 
Make it do! 


Harvester and the International 
Industrial Power Distributors stand 
ready to see you through. If your 
need for new equipment is vital to 
the war effort, we will have equip- 
ment for you. If your need: is less 
vital, we will safeguard your present 
with 


service aid at our command. 


International Power every 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue, Chicago 1, Illinois 


NTERNATIONAL POWER 
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Freedom as we have always known it. 
is worth any effort needed to preserve it, 
and, for that reason, America is today 

_ defending with the combined resources of 
the nation our right to continue living in 
_our established pattern. Industry's part of 
the war job is its vast production of ships, 
ranks, guns, and other kinds of fighting 
machines and materials. 
nd in the background of this visible 
more dramatic production. operate 
public utilities, supplying unrationed 
er for both war and civilian needs at 

‘ate never before attained. 

p B&W Boilers are supplying the 
na large proportion of these pub- 
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ic utility and industrial power 
for propelling naval and cargo ships, 
is playing a substantial part in this great 
wor effort. B&W. engineering and pro- — 
duction skill have built into its boilers the: 
samina to endure today's gruelling drive. 
With today's accelerated experience 
yielding more complete answers to such 
problems as behavior of metals at high 
femperatures, action of fuels in slag-tap 
and dry-ash furnaces, circulation in high- 
capacity high-pressure boilers, separation 
of steam from water in boiler steam drums, 
ond other related problems, the boilers of 
tomorrow should be even better able to 
serve industry. 


B&W Radiant Boiler in an eastern central 
station—Capacity 400,000 Ib. steam per hr. 


ss Boiler in a 


°"—Capacit a 


¥ 350,000 tb, Steam 
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The wiltee family of K\COA ALUMINUM BUS BARS 





High in electrical conductivity, light 
in weight, corrosion-resistant, easy to 
handle; the designers took full ad- 
vantage of these properties of alumi- 
num in this industrial outdoor sub- 
station. Alcoa Aluminum bus bar shapes 
—channels, angles, flats and rounds 
—enabled them to meet all mechanical 
requirements most economically. 

Vital wartime electrical loads are 
being carried by Alcoa Aluminum bus 
bars in every type of industry. Gener- 
ating plants and substations, mills and 
factories, office buildings, battery rooms 
in telephone and telegraph systems; all 
are being supplied with power by these 
efficient, easy-to-maintain bus bars. 


June 22, 


Uh dl work hie - 


ANGLES 


Now that the supply of aluminum 
exceeds the demands for military uses, 
Aleoa Aluminum bus bar shapes and 
fittings are again available. WPB Order 
M-1-i now permits the use of alumi- 
num for electrical conductors. Users will 
find that, in installing aluminum bus 
bars, fewer man-hours are required. The 
lighter weight of aluminum makes trans- 
portation, handling and erection easier. 

If you’re considering the installa- 
tion of new bus bars, or the extension 
of an existing system, consult Alcoa. 
Our engineers are anxious to serve 
you. Write ALUMINUM CoMPANY 
oF America, 2134 Gulf Building, 
Pittsburgh 19, Pennsylvania. 


ALUMINU 
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5 WELDING CABLES 
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IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


THE 


CRESCENT 


NATION WIDE ORGANIZATION 


originating at the factory at Trenton, N. J., serves the nation from coast to coast, 
Wherever you are located, these Representatives stand ready to assist you: 


. R. Blyler The Bourse Building Philadelphia, Pa. 
A. Lee Clifford 32 E. Georgia St. *indianapolis 4, Ind. 
R. H. Cupples 324 First St., *Minneapolis, Minn. 
Crescent Electric Sales Co. 624 W. Adams St. *Chicago 6, Illinois. 
Crescent Insulated Wire & 

Cable Co. 298 Duquesne Way *Pittsburgh, Pa. 
Edgar E. Dawes en Rhodes Building Atlanta, Ga. 

Leigh A. Doxsee Co. Rm. 307, 4030 Chauieet Ave. St. Louis, Mo. 
Electric Agencies 562 First Ave., South Seattle, Washington 
Electrical Sales Co. i Cheapside St. Baltimore 2, Md. 
305 Levert Bldg., 823 Perdido St. New Orleans 12, La. 
2627 McGee St. Kansas City, Mo. 
446 E. Woodbridge St. *Detroit 26, Mich. 

Hiner oy ee Co. 1810 Columbus Road *Cleveland, Ohio 

er-Fairfield Co. 
C. A. Maley) 916 U. B. Building Dayton, Ohio 

T. Heagarty Central Nat'l Bank Bldg. Richmond, Va. 

Cc. Hu _ 707 Thomas Building Dallas, Texas 
Kearton & Nagle 40 West 40th St. New York City 18, N. Y. 
Ray Murphy 720 East Second St. *Los Angeles 54, Cal. 
C. C. Pierce 241 Purchase St. *Boston 10, Mass. 

J. T. Rodriguez 6 O'Donell St. San Juan, P. R 





*Warehouse 


. 
DETRONT 
CHIKACO ove 

INOIANAPOLIS 
* pays 

e 

* KANSAS CITY 
ST LoWlSe 
SAN FRANCISCO 


@ L405 ANGELES 
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CRESFLEX NON-METALLIC SuHEAT 


CRESCENT INSULATED WIRE & CABLE 
TRENTON, N.. J. 


CRESCENT 


WIRE and CABLE 


ARMORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLE 


WELDING CABLES 
M@SZTIEVO GYVOEdIHS 
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BATTLE STATIO 
fer aculical 


The men in the control room of a subma 





give the finest possible example of close ted 





work. Every man has his job, and it’s sink 
swim together — all for one and one for 








The same is equally true in building 
propulsion equipment for a submarine. 0 
of those crucial moments of teamwork 
Elliott Company’s Ridgway plant is illustre 
in the photo, which shows a hot armat 
stacking being lowered for a shrink fit on 








spider of a submarine motor. 


The men in our Ridgway plant feel th 
they are brothers in arms of the men in 
sub’s control room. Though not as hazarde 
their teamwork is quite as essential to Victo 
in the proven reliability of Elliott mote 


Bk LO. Ti se Oo M.-P ALIN 
Electric Power Department, RIDGWAY, F 
y DISTRICT OFFICES IN PRINCIPAL CIT 


~ if & 


+ 
s & wil <* xy 


bait: LLIO TT norons 


and GENERATORS 


CONDENSERS ° FEEDWATER HEATERS 
TURBOCHARGERS 
. FILTERS 
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EAM TURBINES ° GENERATORS ° MOTORS ° 
ND DEAERATORS ° STEAM JET EJECTORS ° CENTRIFUGAL BLOWERS ° 
OR DIESEL ENGINES ° TUBE CLEANERS ° STRAINERS ° DESUPERHEATERS 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 


@ JUNE @ 








{ Canadian Electrical Association opens meeting, Murray Bay, Que., Can., 1944. 








Oregon Independent Telephone Association opens session, Hood River, Or., 1944. 
Washington Independent Telephone Association starts meeting, Hood River, Or., 1944. 





Pe Society of Civil Engineers will hold meeting, Cleveland, Ohio, July 19-21, 
1944, 





Society for Promotion of Engineering Education starts meeting, Cincinnati, Ohio, 1944. 





American Society for Testing Materials convenes for session, New York, N. Y., 1944. 
American Institute of Electrical Engineers starts meeting, St. Louis, Mo., 1944. 








American Gas Association starts Conference on Operation of Public Utility Motor 
Vehicles, Philadelphia, Pa., 1944. 





Southwestern A aad of Commerce Institute will hold meeting, Dallas, Tex., P) 
July 23-29, ) 





American Water Works Association, Western Pennsylvania Section, will hold con- 
vention, Pittsburgh, Pa., Sept. 13, 14, 1944. 





American Public Works Association will hold Public Works Congress, St. Paul, Minn., 
Sept. 24-27, 1944. 
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q National Safety Congress will convene, Chicago, Ill., Oct. 3—5, 1944. 





4 United States Independent Telephone Association will hold convention, Chicago, IIl., 
Oct. 10-12, 1944. 





q ee ing Managers’ Association will hold annual conference, Chicago, Jil., 
Oct. 12-17, 











q American Water Works Association, Southwest Section, will convene, Austin, Tex., 
Oct, 17-19, 1944. 





q American Water Works Association, Missouri Valley Section, will convene, ey) 
Kansas City, Mo., Oct. 23, 24, 1944. 
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Public 
Utilities 


FORTNIGHTLY 
JuNE 22, 1944 


Fallacies of the 
Original Cost ‘Theory 


Public power authorities in current acquisitions of 

utility properties have recognized that actual value 

over original costs exists, thereby proving, declares 
the author, the unsoundness of the new concept. 


By JOE BOND 


0) 
7) 
5 
° 
[ 
L 
S 
> 


NDER the Federal Power Com- account with electric plant, or Account 
mission’s Uniform System of No. 100.5, Electric Plant Acquisition 
Accounts for Electric Utilities, Adjustment, as an intangible plant ac- 
he utility is required to determine the count. Any excess of recorded cost 
riginal Cost of its plant accounts, over the actual cost to the accounting 
ith Original Cost being defined as company is excluded from the plant 
dst to the person first devoting the accounts and segregated in Account 
operty to public service.” This No. 107, Electric Plant Adjustments, 
priginal Cost then becomes the basis with the implication that this amount 
ot the reflection of these properties in be immediately written off. 
he plant accounts. From the purely accounting view- 
The difference between Original point little exception could be taken to 
ast and the actual cost to the account- these requirements, except for the im- 
K company is segregated in a sub- plication that Original Cost is synony- 
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mous with allowable costs or proper 
costs, indicating, by such implication, 
that actual costs, in excess of Original 
Cost, are improper or unallowable. 
This implication is apparent in the re- 
quirement that this excess be segre- 
gated, and, in the instructions pertain- 
ing to Account No. 100.5, or the ac- 
counts in which these actual costs are 
segregated. Paragraph “C” of these 
instructions reads as follows: 
The amounts recorded in this account with 
respect to each property acquisition shall be 
depreciated, amortized, or otherwise disposed 


of, as the commission may approve of or 
direct. 


— would never agree 
that Original Cost, or cost to 
some predecessor, should measure or 
limit the allowable cost to the account- 
‘ing company when the actual cost, de- 
termined by arm’s-length bargaining, 


was in excess of such Original Cost. 
Original Cost, or the cost to some pred- 
ecessor, has no significance to the ac- 
counting company, and could have no 
place in its accounts, except as a re- 
quirement of the regulatory authority. 
The cost of fixed capital is significant 
to the accounting company as an ac- 
counting by the management of its 
trusteeship with enterprise funds, and 
as the purchase price or cost of future 
benefits the value of which is intangible. 
The trusteeship exists with the present 
management; therefore, expenditures 
of some predecessor are irrelevant. The 
predecessor does not own the rights to 
future benefits ; therefore, ancient costs 
to this predecessor of rights he no 
longer possesses can be of no possible 
significance to the accounting company. 
The idea that accountants would ac- 
cept these ancient costs as true costs is 
ridiculous. 

JUNE 22, 1944 


HE theory which would subst; 

Original Cost as true or prog 
cost is based on the Continuous Ente 
prise conception of the utility indust 
This theory sees the accounting coil 
pany as merely a continuation of 
original utility investment, ignori 
periodic changes in ownership, a 
treating such changes as if they wé 
mere changes in management. T 
conception relegates ownership to 
status of an employee or manager, a 
change of which could have no eff 
on costs which were established w 
the property was first dedicated top 
lic service. 

Under this theory the public has ti 
status of ownership throughout thehi 
tory of the Continuous Enterprise a 
as such owner, has sustained only o 
cost, which is the Original Cost. Und 
this theory, the Continuous Enterpr 
was formed or organized with the fi 
installations of the crude experimen 
facilities of the pioneer days of 1 
utility industry, and successive chan 
of ownership and responsibility ha 
been nothing more nor less th 
changes of public employees who at 
same time were creditors of the ent@ 
prise. This theory, regardless of p 
testations to the contrary, does 
recognize the investor as an own 
This theory furnishes its own def 
tion of the phrase “dedicated to pul 
service” by construing it to mean “de 
cated to the public.” This theory giv 
the public control of the property its¢ 
rather than control of the se 
rendered by such property. It must 
emphasized that only under such a c¢ 
ception, or theory, can a segregation 
costs which treats the Original Cost 
a limit to true cost and consigns the ¢ 
cess of cost to an account indicted as 


796 





FALLACIES OF THE ORIGINAL COST THEORY 


Improper intangible,” be justified. 
‘we cost means cost to the present 
wner; therefore Original Cost could 
ome true cost only under the theory 
at the public became the owner at the 


His theory can be nothing but un- 

sound. As is usual when a theory 
‘substituted for a fact, it becomes 
«essary to ignore or overlook many 
her relative facts in order that the 
ory seem reasonable. The whole 
ery of Original Cost as a measure 
f true or proper cost overlooks the 
ict that the public is not the owner of 
e property used in the rendition of 
iity service, nor has the public borne 
te burden of responsibilities, risks, 
ddetriments of an owner since the 


ignores the fact that Original Cost 
not the true cost even under the 
mtinuous Enterprise conception of 
e industry. Continuous Enterprise 
st, in order to be true cost under this 
meept, does not consist merely of the 
st of successful ventures ; it must also 
@eclude the cost of all unsuccessful ven- 
res from the inception of the indus- 
. This is completely ignored and the 
nly cost recognized by these theorists 
the Original Cost of that property 
w in successful operation. 


If you take away from the present 
investor all increment in the value of 
successful investments, from the in- 
fancy of the industry down to the 
present time, on the theory that the 
public in effect was the owner, then 
you must compensate this investor for 
all detriments suffered during the same 
period. Under the Continuous Enter- 
prise conception these detriments are 
as much a true cost as is Original Cost. 
It is also an interesting fact that any 
detriment suffered by the present own- 
er in the application of the Original 
Cost theory should also be considered 
an Enterprise Cost. This would leave 
the present owner exactly as he now is. 
This would be much like a ride on a 
merry-go-round, for you would get off 
right where you started. 


Ave which assigns to the pub- 


lic a status of ownership in order 
to secure for the public the benefits 
arising from such ownership status, 
without, at the same time, assigning to 
this theoretical owner such detriments 
as arise from ownership, is, of course, 
unsound. A theory which would relieve 
an investor of all benefits accruing 
from ownership, relegating this in- 
vestor to the mere status of a creditor 
and manager, without relieving him of 
any detriments suffered through own- 
ership, can be nothing but unsound. 


7 


cost to some predecessor, should measure or limit the al- 


(| “ACCOUNTANTS would never agree that Original Cost, or 


lowable cost to the accounting company when the actual cost, 
determined by arm’s-length bargaining, was in excess of 
such Original Cost. Original Cost, or the cost to some pred- 
ecessor, has no significance to the accounting company, and 
could have no place in its accounts, except as a requirement 


of the regulatory authority.” 
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The adoption of the theory that 
Original Cost is a proper measure of 
true cost would have the effect of 
securing, to the public, all the advan- 
tages and benefits of public ownership 
of a successful enterprise, free of all 
costs of developing this enterprise from 
its experimental stage to its successful 
maturity. 

The mere analysis of actual cost and 
the segregation of Original Cost does 
not, in itself, constitute a limitation on 
allowable or true cost. The limitation 
is imposed when regulatory authorities 
require that the excess cost, segregated 
in Account No. 100.5, be written off, 
or amortized “below the line” or out of 
the investment equity. Under this in- 
terpretation these actual costs become 
improper costs, or costs which are not 
a proper burden on rates or ratepayers, 
but are, instead, expenditures which 
should become a loss to the investors. 
This is in line with the Continuous En- 
terprise theory that the only true cost 
is Original Cost. 


HIS theory divides the actual cost 
into two parts and treats that part 
classified as Original Cost as the pur- 
chase price of a tangible asset, with the 
balance being treated as the purchase 
price of an intangible asset. Then by a 
line of so-called reasoning, difficult to 
follow, the conclusion is reached that 
Original Cost represents a tangible 
value and the excess an intangible 
value; that the first value is real and 
valid, while the second, being intan- 
gible, is unreal or, at least, so doubtful 
as to be unsound as a proper asset ac- 
count. This is, of course, mere theory. 
The facts are quite to the contrary. 
Limiting the tangible asset to Origi- 
nal Cost must rest on the presumption 
JUNE 22, 1944 


that the amount found, as Origin 
Cost, correctly measures that part 
the purchase price considered by t 


of his costs which must be preservg 
through renewals and replacements 
earning power continues on throug 
future periods. This could be whol 
true only in those instances whe 
there had been no increase in structur 
value from the date of installation 
the date of acquisition. If such an is 
crease occurred, and was recognized 
the price paid, then, to that exte 
Original Cost is incorrect as a measu 
of the tangible asset. Costs to thea 
counting company are the proper mea 
ure as these are the costs to be pr 
served, not the cost to some form 
owner. 


HE only way by which the theo 

that Original Cost, only, rep 
sents the entire sound value, could b 
come a fact would be by such an edig 
backed by enforcement powers, 
would limit or restrict all future ben 
fits to the extent that their prese 
value could not exceed this Origin 
Cost. Such an edict would be thee 
clusion of the excess in Account 100 
from the earning base and the requi 
ment that it be amortized “below t 
line” or from the investor’s equi 
Such an edict is not now in effect, n 
was it in effect at the date of these 4 
quisitions ; therefore, the purchasers 
flected in their purchase price their es 
mate of actual value. This estimate w 
influenced by the history of past ¢ 
ings as indicative of future possibi 
ties, with the proper consideration 
fair value (not Original Cost) as 
earning base. 


798 





The 
measu 
would 


to the 
would 
costs i 
gated 
dent e: 


vou ass 


FALLACIES OF THE ORIGINAL COST THEORY 








Original Cost As Measure of True Cost 


sad Se adoption of the theory that Original Cost is a proper measure 

of true cost, would have the effect of securing, to the public, all 

the advantages and benefits of public ownership of a successful enterprise, 

free of all costs of developing this enterprise from its experimental stage 
to its successful maturity.” 





The advocates of Original Cost as a 
measure of and limit to sound value, 
would attempt to prove this theory a 
fact by such a destruction of existing 
value as would reduce this actual value 
to their theoretical estimate. They 
would accomplish this by labeling all 
costs in excess of Original Cost, segre- 
gated in Account 100.5, as an impru- 
dent expenditure for an improper as- 
set, excluding these costs from the rate 
base and requiring that the present 
owner write them off against surplus 
or the investor’s equity. 


ene a theory by this method is 

strange indeed. We point out that 
this so-called excess represents actual 
cost of a value that was in existence at 
the date of acquisition, has existed 
‘ince that date, and is in existence now, 
unless by edict it is destroyed. Its de- 
struction today, by erasing future bene- 
fits of possession, still does not prove 
imprudency in its acquisition unless 
vou ascribe prophetic powers to the 
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purchaser. His purchase price recog- 
nized that value which existed at that 
time. 

Suppose someone in authority ad- 
vanced a theory that the purchase price 
of a residence in which you now reside 
and which was acquired ten years ago 
represented an improper or imprudent 
expenditure, it being his opinion that 
the house had no value. You advance 
the argument that it had value when 
you purchased it; the former owner 
was using it; it was tenable and you 
recognized the future benefits of pos- 
session ; you had enjoyed the use there- 
of since acquisition ; and you could still 
see future benefits to be realized 
through occupancy. Suppose this 
authority then ordered the destruction 
of the house, erasing all future benefits, 
and then cited the resultant absence of 
future benefits as conclusive proof of 
his theory that no value existed at the 
date of your acquisition. 

Ridiculous? Of course, but how 
much less so is a theory which attempts 
JUNE 22, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


to classify the actual cost of utility 
property, as between prudent and al- 
lowable cost, and imprudent and un- 
allowable cost, giving consideration, 
not to the factors which actually influ- 
enced the purchase price but, instead, 
to an entirely new concept of value 
which can be reconciled with actual 
value only by an edict which reduces 
actual value to a comparable amount. 
Recognition and acceptance of theories 
as facts, in the light of reason and logic, 
is evolution. Imposition of a theory by 
force alone, or the conversion of a 
theory to fact by edict, is revolution. 


Acquisitions by Public Authorities 


ve Original Cost theory of rate 
base, which would erase all value 
behind amounts segregated in Account 
100.5, thereby relegating these 
amounts to the status of a debit to sur- 
plus, either immediate or deferred 
through an amortization program, does 
not reconcile with the current concept 
of value:as reflected in the purchase 
prices of recent acquisitions of utility 
properties by public power authorities. 
We point out that this theory implies 
that recognition of value in excess of 
Original Cost, in the purchase price of 
these past acquisitions, was so contrary 
to public interest as to require retroac- 
tive adjustment, even though such an 
adjustment represented an outright 
loss of expenditures made in entire 
good faith. If this be true, how much 
less contrary to public interest are cer- 
tain current acquisitions made with 
public funds which reflect purchase 
prices in excess of the determined Orig- 
inal Cost at the date of acquisition? 
Could the same good faith be claimed 
in support of these expenditures made 
in this so-called enlightened era which 
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is blessed with a new but true concept 
of value? 

If this new theory, with its basic con- 
cept of value, is sound and true, then 
there is a lack of good faith in these 
public expenditures. If this new theory 
is unsound and untrue, then there is a 
lack of good faith in the advocacy ofa 
retroactive adjustment of past costs of 
the private investor. Suppose we ex- 
amine some of these current acquisi- 
tions in the light of this new concept of 
value and of prudent costs. 


Ox June 30, 1939, the Tennessee 
Valley Authority acquired the 
utility property of Tennessee Electric 
Power Company for a consideration 
of $78,600,000. Tennessee Valley 
Authority determined that the prop- 
erty had a depreciated Original Cost as 
at the date of acquisition of $60,000,- 
000, while an appraisal introduced in 
connection with the transaction showed 
a Reproduction Cost New less depre- 
ciation of $70,000,000. This acquisi- 
tion, which is analyzed in report on 
Senate Bill 1796, resulted in an ex- 
penditure of public funds of $18,600, 
000 in excess of the Original Cost of 
the property acquired. 

If this new theory or concept of 
value is true, then there was an ex- 
penditure of public funds in excess of 
sound value acquired amounting to 
$18,600,000. Under this new theory 
the purchase price, or cost, was 31 per 
cent in excess of the actual value ac- 
quired. Under this new theory there 
was an imprudent and improper ex- 
penditure of $18,600,000 which should 
be written off as an immediate loss to 
the investor—in this instance, the tax- 
paying public. 

Remember—a theory which would 
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FALLACIES OF THE ORIGINAL COST THEORY 


mit all future earnings to a return on 
Original Cost thereby reduces the 
present value of these future benefits 
to the amount shown as Original Cost, 
and by such reduction. erases all value 
inexcess of that amount. 

Remember—that this new theory 
would classify $18,600,000 of this cost 
in Account 100.5, would exclude such 
amount from the rate base, and would 
require that it be written off “below the 
line” as an outright loss to the investor. 
This is the same identical kind of cost 
which is classified as an intangible as- 
set on the books of the private investor, 
and which, under the Original Cost 
theory of a rate base, becomes abso- 
lutely worthless, having no earning 
power, hence, no value. 


Via the Continuous Enterprise 
conception of the utility industry, 
which the advocates of this new theory 
advance in support of Original Cost as 
a limit to allowable cost, this transac- 
tion looks even more peculiar. Under 
this view the tax-paying public has 
paid a premium of $18,600,000 in or- 
der to secure a new manager of prop- 
ety already owned, in effect, by the 
public served by these properties. This 
view, as has been explained, recognizes 
only one cost, that being the cost in- 
curred when the properties were first 
dedicated to public service. Under this 


view the public at that time became, in 
effect, the owner, and subsequent 
changes in ownership were no more 
than mere changes in management. 
Under this concept, with its resultant 
Original Cost rate base, the people of 
this territory could have secured all the 
benefits of the same property for $60,- 
000,000, this being the Original Cost 
limit on the value of future benefits of 
possession. If this theory is actually 
sound and valid, why this waste of 
$18,600,000? 

If Tennessee Electric Power Com- 
pany had elected to retain these proper- 
ties, and had continued service to the 
public, it would, now, under the Orig- 
inal Cost theory of rate base, be forced 
to write off as worthless the $18,600,- 
000 excess over Original Cost, its 
future earnings being limited to a fair 


return on $60,000,000. 


c* the yardstick by which we meas- 
ure prudent cost, under this new 
concept, be so elastic that prudent cost 
of identical property be $78,600,000 if 
acquired by a public authority and 
$60,000,000 if acquired by a private 
investor? 

If a private investor had acquired 
these properties at the same time and 
at the same price, he would now, under 
the Original Cost theory, be forced to 
write out of his investment the entire 


e 


quired the utility property of Tennessee Electric Power Com- 


q “On June 30, 1939, the Tennessee Valley Authority ac- 


pany for a consideration of $78,600,000. Tennessee Valley 
Authority determined that the property had a depreciated 
Original Cost at the date of acquisition of $60,000,000, 
while an appraisal introduced in connection with the transac- 
tion showed a Reproduction Cost New less depreciation of 


$70,000,000.” 
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$18,600,000. This would be approxi- 
mately 24 per cent of the entire amount 
of his investment. 

It must be apparent that private 
capital could not compete with public 
funds under this kind of a handicap. 
It is also apparent that if the Original 
Cost theory becomes established as a 
fact, by edict, private capital must re- 
tire from the field. This retirement 
would, of course, be expedited should 
the situation remain such that the in- 
vestor could either sell to some public 
authority and receive cash for amounts 
segregated in Account 100.5, or remain 
in the field and write these amounts off 
as an outright loss. A choice between 
these two alternatives would not be 
difficult. 


a April, 1938, well within this en- 
lightened era, the Central Nebraska 
‘ Power and Irrigation District and the 
Loup River Public Power District ac- 
quired the utility property of the lowa- 
Nebraska Power Company for a pur- 
chase price of $20,195,991.? The un- 
depreciated Original Cost, as reported 
to the Federal Power Commission, was 
$16,395,477. The estimated cost to re- 
produce, less depreciation, as de- 
termined by an engineer of the public 
power districts, was $17,592,080. If 
you presume a 90 per cent condition 
and adjust Original Cost for an ac- 
crued depreciation of 10 per cent, you 
will find that this purchase price was 
$5,440,088 in excess of Original Cost, 
or an excess of over 36 per cent. Had 
a private investor been guilty of this 
transaction, he would now, under the 
Original Cost theory of a rate base, be 
forced to exclude this amount from his 
rate base and segregate it in Account 


11 Fed PC 763. 
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No. 100.5, to be charged against his 
investment, either immediately or 
under some amortization program. He 
would be forced to suffer a loss of 20 
per cent of his entire investment. 

Here, again, we find a situation 
where the Iowa-Nebraska Power Com- 
pany could choose between remaining 
in the field and writing off this so- 
called improper intangible of $5,440- 
088 as a complete loss, or retire from 
the field and receive cash for this same 
intangible through a sale to a public 
power authority. It is not extremely 
difficult to foresee the results which 
would follow the establishment of thi 
theory as a fact, by edict. 


O* June 10, 1938, TVA, city off 


Knoxville, and the Appalachia 


Electric Power Company acquired the 


utility property of Tennessee Public 
Service Company at a purchase price 
of $9,333,013.2 The undepreciate 
Original Cost of these properties a 
the date of acquisition was $6,597,905. 
Presuming a 90 per cent condition of 
these properties, and adjusting Origi 
nal Cost for accrued depreciation of 
10 per cent, this acquisition cost ex 
ceeded Original Cost by an amount of 
$1,594,896, or by over 20 per cent 


Under the Original Cost theory of ¥ 


rate base, a private investor would be 
forced to exclude this amount from his 
earning base, thereby limiting all value 
to a fair return on $7,738,115. This 
would completely erase all value behind 
this so-called intangible of $1,594,8% 
Had the Tennessee Public Service 
Company elected to remain in the field 
it would now be forced, under the 
Original Cost theory, to write off $1, 
594,896 as a worthless, unsound, in 


#1 Fed PC 735. 
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Purchase of Tennessee Public Service Company 


“O) Nn June 10, 1938, TVA, city of Knoxville, and the Appalachian 
Electric Power Company acquired the utility property of Tennes- 
see Public Service Company at a purchase price of $9,333,013. The unde- 
preciated Original Cost of these properties at the date of acquisition was 
$6,597,905. Presuming a 90 per cent condition of these properties, and 
adjusting Original Cost for accrued depreciation of 10 per cent, this 
acquisition cost exceeded Original Cost by an amount of $1,594,896, or 
by over 20 per cent.” 





tangible asset, yet this is the same 
identical asset sold to a public power 
authority for an amount of $1,594,896, 
with the Federal Power Commission 
approving the sale. 

If this asset is a worthless intangible 
in the accounts of the private investor, 
how could it be worth one and one-half 
million dollars to the public power pur- 
chaser? This asset, of course, did have 
value just as these other properties had 
avalue over and above Original Cost. 
Such values have always been recog- 
nized and are still being recognized 
inexactly the same kind of transactions 
as those which resulted in accumula- 
tions in Account No. 100.5 in the ac- 
counts of the private investor. There is 
no more conclusive proof of actual 
value than an “arm’s-length” sale 
thereof which recognizes and attempts 
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to measure same. It is my opinion that 
these transactions, together with the 
acquisition costs of private investors, 
constitute conclusive proof of the un- 
soundness of a theory which would 
measure sound value by Original Cost. 
A mere theory cannot replace a fact so 
firmly and definitely established. 


I’ further proof is needed as to the ex- 
istence of value in utility properties 
in excess of Original Cost, it can cer- 
tainly be found in the financial reports 
of TVA. The report for the fiscal year 
ending June 30, 1943, on municipali- 


ties and codperatives distributing 
power purchased from Tennessee Val- 
ley Authority contains ample proof or 
recognition of this excess by public 
power organizations. This report sets 
out, as an exhibit, balance sheets of the 
JUNE 22, 1944 
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eighty-three municipalities and forty- 
five codperatives distributing TVA 
power. These statements show that, 
with few exceptions, these properties 
were acquired at a cost in excess of 
Original Cost. A summarizing state- 
ment, on Exhibit 1, shows that these 
organizations had a combined plant ac- 
count less depreciation as at June 30, 
1943, of $86,491,111. On page 3, of 
the narrative section, we find the fol- 
lowing statement : 


Total acquisition adjustments recorded in 
the accounts to June 30, 1943, exceeded $13,- 
662,000. Over $4,286,000 of this amount has 
been amortized, leaving a balance of $8,836,- 
000 at June 30, 1943, to be amortized. 


That the above amount does not repre- 
sent the entire excess of acquisition 
cost over Original Cost is indicated by 
paragraph (a) of footnote 1 to Ex- 
hibit 1, which reads as follows: 


The book cost of electric plant, reported 
by the organizations listed below, included 
the purchase cost of acquired property for 
which original cost, depreciation reserve re- 
quirements at the date of acquisition, and 
acquisition adjustment have not been de- 
termined. 

Just below the above notation are 
listed seven organizations with a com- 
bined purchase cost of $11,083,278. 
The excess of purchase cost over Orig- 
inal Cost applicable to these seven or- 
ganizations is not reflected in the $13,- 
662,000 excess previously mentioned. 


. is interesting to note that while Ex- 
hibit 1 of this report treats amorti- 
zation charges arising from these ac- 
quisition adjustments accounts as 
“nonoperating expenses,” the organi- 
zations themselves treat these charges 
as operating deductions. This is evi- 
denced by footnote 8, which reads as 
follows : 

Annual amounts of acquisition adjust- 
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ments amortized are accounted for as operat. 
ing revenue deductions, but, for the purpose 
of Exhibit 1, they are classified as non. 
operating expenses, a classification permitted 
under the Federal Power Commission’s Sys. 
tem of Accounts, and one that is prevalent 
among electric utilities. (Emphasis sup. 
plied.) 

It is amusing to note the use of the 
words “permitted” and “prevalent” 
above when you remember that this 
authority demands that private utili- 
ties reflect these amortization charges 
as “nonoperating deductions” in order 
to prevent their recovery through 
charges for service. 

It must be remembered, however, 
that when, how, or if these public 
power organizations amortize or de- 
preciate these acquisition costs, the] 
owners of the properties, which is the 
public, surrender or lose none of the 
actual value. The value to these own- 
ers consists of the future service of 
these properties, and were they to write 
off all cost, including Original Cost, 
they could still enjoy all the benefits 
inherent in the property, consisting in 
service of that property. 


St tany of course, would not be true 
of the private investor. Seldom 
have I encountered a more fallacious 
line of reasoning than that which un- 
derlies the argument that a voluntary 
participation in an amortization pro- 
gram by public power organizations is 
proof that such a program would not 
be inequitable for private investors. 
This argument could be valid only if 
the private operator served only him- 
self; was his only customer ; could re- 
ceive the full benefit of his property, 
consisting of service to himself even 
though his investment was written 
down to one dollar. The private in- 
vestor would not object to an amortiza- 
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tion of the cost of his investment if it 
did not, at the same time, deprive him 
of his benefits of possession. 

This argument could sound reason- 
able only to those who fail to distin- 
guish the differences in the nature of 
the benefits conferred by possession as 
between the two types of owners. The 
public organization serves only itself, 
and the benefits accruing to its owner, 
which is the public, consists of service 
rendered by the facilities, limited only 
by the capacity of those’ facilities and 
unaffected by the recorded cost. The 
private investor serves others and his 
benefits of possession are represented 
by the right to charge for such services, 
with the amount of such charge being 
governed or limited by a rate base. It 
is perfectly apparent that an amortiza- 
tion program which reduces this rate 
base also reduces his benefits of pos- 
session, and therefore his value. The 
difference in the effects on these two 
types of owners is quite clear. 


I recognition of the fact that bene- 
fits accruing to public ownership is 
limited only by plant capacity, not re- 
corded investment, municipally owned 
plants frequently charge all extensions 
and improvements to operating ex- 
penses. Some municipalities also use 
their entire earnings to write off or 


down their investment. In the TVA 
report previously mentioned, we find 
the following notation applicable to 
items reflected on Exhibit 1: 


The city of Columbus has adopted the 
policy of devoting the entire net income to 
the amortization of the acquisition adjust- 
ment. In 1943 the Carroll county urban sys- 
tem also devoted its entire net income to the 
amortization of the acquisition adjustment. 

It must be kept in mind, however, 
that the above policy did not reduce 
any of the benefits of possession accru- 
ing to the owners (the public of these 
communities) of the properties. It 
merely burdened current operations 
with the cost of benefits which continue 
on into future periods. While this is 
contrary to the principles of rate regu- 
lation, it does not lessen value. To cite 
instances such as these as proof that 
private investors should use their net 
income to write off or reduce their rate 
base or earning power, thereby reduc- 
ing the value of their property, is con- 
trary to all reason. 


Accounting Principles 


[I spite of established rules govern- 

ing the accounting for costs of fixed 
capital, we find some regulatory 
authorities advocating the write-off of 
costs, segregated in Account 100.5, 
without any regard as to whetlier there 
was or was not any value behind these 


e 


ways realized that recorded costs were one of the factors to be 


q “ACCOUNTANTS familiar with regulatory matters have al- 


given consideration in the determination of a rate base ever 
since the Smyth-Ames decision, and that such rate base actu- 
ally influences the value of all assets by limiting future earn- 


ing power. 


These accountants knew, therefore, that the 


writing off of recorded costs, while the value acquired by 
such costs still remained, was equivalent to an outright de- 


struction of value.” 
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costs. We even find these authorities 
going so far as to say that such a policy 
is dictated by the fundamental prin- 
ciples of good accounting and that the 
accounting profession would sanction, 
if not dictate, such a policy. 

I say with no hesitation whatsoever 
that this statement is untrue, and, 
further, that any public accountant 
who thoroughly understands the pecul- 
iarities of utility accounts and the 
effects on the industry of regulatory 
restrictions would disapprove and 
even resist, an attempt by management 
to write off any intangible of actual 
value when it is stated at actual cost. 
Accountants familiar with regulatory 
matters have always realized that re- 
corded costs were one of the factors to 
be given consideration in the de- 
termination of a rate base ever since 
the Smyth-Ames decision, and that 
such rate base actually influences the 
value of all assets by limiting future 
earning power. These accountants 
knew, therefore, that the writing off of 
recorded costs, while the value acquired 
by such costs still remained, was 
equivalent to an outright destruction 
of value. No accountant would ever be 
guilty of advocating an accounting 
policy which would lessen the value of 
the assets behind the accounts. 


HE arguments advanced by these 

advocates in support of the writ- 
ing off of this intangible asset, regard- 
less of its value, are as follows: It is a 
conservative policy; it removes from 
the accounts an asset of doubtful con- 
tinuing value; it may later become 
valueless even though value exists to- 
day; we have no assurance of its per- 
manency and the removal would result 
in a more sound financial position. 
JUNE 22, 1944 


These arguments are based on the 
false premise that recorded costs have 
no more effect on the earning power of 
the regulated industry than on the un- 
regulated enterprise. These advocates 
are confusing the principles which gov- 
ern the accounting for commercial or 
industrial concerns, from which these 
arguments stem, with those which 
necessarily must apply to a public util- | 
ity as a regulated industry. These | 
arguments, to be sound or reasonable, 
can apply only to a nonregulated con- | 
cern. Such a policy is conservative 
only when applied to a free or nonregv- | 
lated industry whose earnings are 
limited only by its volume of business 
and its managerial ability. When ap- | 
plied to a regulated utility it is not a | 
conservative policy, but is, instead, 
downright unsound. 


HE main distinguishing differ- 

ence between a public utility and 
a nonregulated commercial or indus- 
trial concern is the limitations placed 
on earnings. In a public utility the 
earnings are based on, or limited by, 
value, while in a nonregulated enter- 
prise value is based on earnings. This 
one difference invalidates every single 
argument advanced for the writing off | 
of an intangible asset while value still 
remains. The argument that this is a 
conservative policy is indeed naive 
when you recognize that the effect is an 
actual reduction of one of the factors 
influencing the rate base, if not the rate 
base itself, which constitutes a lessen- | 
ing of earning power. What account- 
ant would call it conservative to recom- 
mend to an enterprise that it destroy a 
part of its earning power, deliberately 
and finally, in order to initiate a mere 
accounting policy? A write-off of these 
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Jurisdiction of Utility Rates 


¢ — the state of Arkansas, and in many other states, the various city 

councils have concurrent jurisdiction of all utility rates. This 
makes it necessary to establish separate and distinct rate bases for each 
of the distribution centers of the system. While the Original Cost of 
the entire property of a utility system can be estimated in a ‘book ap- 
proach’ by the use of the ‘ceiling’ method, and its effect on the system 
as a whole determined, its effect on rates requires that it be translated 
into as many rate bases as there are distribution centers in the system.” 





asset accounts while value still remains 
also creates a secret reserve and results 
in deceptive financial statements pre- 
pared from the adjusted accounts. 

Accountants should never approve 
a policy which could result in decep- 
tive statements, detrimental to the hold- 
ets of securities. Investors should be 
able to rely on these statements as sum- 
maries of facts, not as estimates re- 
sulting from an accounting experiment 
or policy. 


Original Cost and Regulation 


We these advocates advance the 
Original Cost theory as an ex- 
pedient to rate regulations, they seem 
to have given little consideration to the 
actual effect of such theory on rates 
charged for service. To me it seems 
they have been more concerned with 
the effect of their theory on utility sys- 


tems or the utility industry, where, as 
I have pointed out, the major effect 
would be either to force the private in- 
vestor from the utility field, or secure 
the same effect by obtaining all the 
benefits of public ownership without 
incurring any cost of acquisition. The 
lack of discussion of the many real 
regulatory problems which would in- 
evitably arise under such a theory leads 
me to this conclusion. 

In the state of Arkansas, and in 
many other states, the various city 
councils have concurrent jurisdiction 
of all utility rates. This makes it neces- 
sary to establish separate and distinct 
rate bases for each of the distribution 
centers of the system. While the Orig- 
inal Cost of the entire property of a 
utility system can be estimated in a 
“book approach” by the use of the 
“ceiling” method, and its effect on the 
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system as a whole determined, its effect 
on rates requires that it be translated 
into as many rate bases as there are 
distribution centers in the system. 


T Original Cost becomes the proper 
rate base of the system, then the 
Original Cost of each specific distri- 
bution center becomes the proper rate 
base for that center. An allocation of 
an over-all ceiling of costs would, of 
course, not meet this requirement. The 
Original Cost of the property used in 
the rendition of service to each center 
must be determined by the circum- 
stances and conditions surrounding the 
acquisition of that specific property, 
uninfluenced by any ceiling of costs 
found for the system as a whole. The 
preoccupation of these advocates with 
the system view, to the exclusion of 
any consideration of rate base prob- 
lems arising from such a theory, does 
not support their argument that this 
theory is advanced in the interest of 
rate regulations. 

Uniformity of rates charged for 
comparable service is a goal that regu- 
latory authorities have been striving 
for throughout the history of regula- 
tions. Prohibition of discrimination, 
as reflected in regulatory rules and de- 
cisions, is based on the principle that 
consumers, receiving a certain type of 
service, should have the advantage of 
the lowest rate charged for that serv- 
ice. The new Original Cost rate base 
theory would inject into this principle 
the proviso that the facilities used in 
the rendition of this service be pur- 
chased or constructed in the same 
period, under the same circumstances, 
and with the same conception of costs 
as those properties serving the cus- 
tomer used for comparison. 
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.’ must be remembered that a un; 
formity of rates requires a unj 
formity of rate bases, and that a unj 
formity of Original Cost rate base 
would require a uniformity of circum 
stances and conditions which infly 
ence the cost of acquisition and con. 
struction that simply does not exist a3 
between distribution centers. The vari 
able factors injected into such a com 
parison would make any attempt ata 
adjustment of rates by compariso 
ridiculous. It must be apparent that 
this new theory would immediately de 
stroy such uniformity of rates as regu 
latory authorities have been able to at 
tain up to the present time. 

The problems which would arise are 
deserving of especial attention in the 
case at issue. This utility system is the 
result of the acquisition and integra- 
tion of many small distribution sys- 
tems scattered all over the state of 
Arkansas. Each one of these distribu- 
tion centers had its origin and initial 
growth as a separate and distinct or- 
ganization, with its own managers and 
owners and with its own conception of 
costs and of the accounting therefor. 
To presume that a book approach 
would result in a uniformity of rate 
bases, as between these distribution 
centers, seems unreasonable. 


sD ipowe the Original Cost theory of 
rate base, the ratepayers in one 
distribution center would pay the same 
rates as a comparable user in the ad- 
joining center, belonging to the same 
system, only if: 


1. The facilities were installed in 
periods of comparable price levels. 

2. The facilities were installed with 
the same efficiency. 

3. The property was installed under 
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managements with identical con- 
ceptions of cost of installations. 

. The predecessor managers of the 
predecessor companies had the 
same retirement policies. 

. All the facts, circumstances, and 
conditions affecting the cost of in- 
stallation, and the actual recording 
of these costs, had been the same 
since the first facilities were in- 
stalled in these centers. 


therefore, uniform rates, for any util- 
ity system which represents the acqui- 
sition and integration of many small 
isolated distribution centers. This new 
theory, instead of being an expedient 
to efficient rate regulations, would actu- 
ally act as a detriment to efficient regu- 
lation. It would erase or destroy one 
of the very real benefits of regulation, a 


uniformity of rates, and would be the 
genesis of controversies as between dis- 
tribution centers that would seriously 
damage the public relations of the util- 
ity industry. 


The requirement that the facilities 
be installed in years of comparable 
price levels would, alone, destroy all 
hopes of a uniform rate basis and, 
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Yale 
Bath Taking Interstate? 


EDERAL Judge William C. Coleman, at a session in Balti- 

more, asserted that recent high-court interpretations of 
the meaning of interstate commerce almost make it possible 
that “when we take a bath we are in interstate commerce be- 
cause the water we draw may come from some subterranean 
stream from outside the state and the soap we use also came 
from across state lines.” 

Judge Coleman made the assertion in dismissing injunction 
proceedings brought by the wage and hour division of the De- 
partment of Labor against the Roland Electrical Company. The 
judge held that the concern, which is engaged principally in 
the business of purchasing, reconditioning, and selling electric 
motors, is not engaged in interstate commerce within the 
meaning of the Fair Labor Standards Act. 

He said he felt the company not only was not engaged in 
interstate commerce but also exempt from the wage statute 
because it is a retail service establishment, which the act 
specifically excludes. 
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Air Warfare’s Threat | 
To Our Electric Power Plants 


Aerial bombing is a growing menace which must be considered 
in industrial planning, in the opinion of the author, because 
owing to the increasing speed range and load capacity of the 
planes not a single spot in any belligerent nation, no matter how 
far away from the actual fight, will be beyond possible attack. 


By J. E. BULLARD 


N December 17, 1903, at Kitty 
O Hawk, N. C., Orville Wright, 
piloting a plane powered with a 
4-cylinder, 12-horsepower engine, suc- 
ceeded in keeping it in the air for fifty- 


nine seconds and reaching a speed of 
30 miles an hour. The total weight of 


the plane, including that of Mr. 
Wright, was 750 pounds. On that day, 
the aviation industry was born. After 
five years of experimenting, Wilbur 
Wright went to Europe. His flights at 
Le Mans and at Pau, France, and at 
Rome attracted world-wide attention. 

Fifteen years later, on a bright 
moonlight summer night in 1918, two 
Americans, newly arrived in Paris, 
were returning to their hotel from the 
theater. Having heard no alert, they 
sauntered from the Place de l’Opera 
down the Rue de la Paix, across the 
Place Vendome and had nearly reached 
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the curb at Rue Castiglione when one] 
said to the other: “There’s something 
the matter with that pigeon.” The sece 
ond man looked, yelled, “It’s a bomb.” 
The 15-year-old aviation industry, al- 
ready, was showing its effectiveness in 
warfare but had a long way to go be- 
fore it would prove as destructive as 
artillery. 

By 1940, during the thirty-seventh 
year of the development of the air- 
plane, the German air blitz over Eng- 
land proved destructive in the extreme. 
Then the tide changed and Hamburg 
was reduced to rubble and dust, the 
walls of fewer and fewer buildings re- 
mained intact. Even Berliners saw one 
section after another of that metropo- 
lis more thoroughly devastated than 
London ever had been. 

On May 16, 1943, RAF Lancaster 
bombers, each carrying nine three- 
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quarter ton mines, dropped some 
seventy tons of high explosives on 
Moehne dam in the Ruhr-Rhine river 
basin and the Eder dam in the Eder- 
Wiser basin, effecting large breaks 
which allowed the impounded waters 
to escape downstream. 

The weight of individual bombs has 
increased to 2, to 4, and even to 6 tons. 
They bear about the resemblance to 
those dropped on Paris during the last 
war that the largest artillery shell does 
to a small fire cracker. If there is an- 
other war in twenty-five or thirty 
years, we may expect the present 6-ton 
bombs to look small. Plane manufac- 
turers speak of the 125- and 250-ton 
planes they expect to build after the 
end of hostilities. It is not unreason- 
able to expect that the bombers of 1970 
will be large enough to carry at least a 
full freight carload of high explosives. 
Any city within bombing range, any 
hydroelectric developments, will be in 
danger of complete destruction. 


aca Charles Lindbergh left 
Roosevelt Field, L. I., at 7:52 
A.M., May 20, 1927, in his “Spirit of 
St. Louis,” there was no certainty he 
would succeed in flying the Atlantic. 
Today, our transport planes regularly 
fly the oceans, land on, and take off 
from every continent. A radio mes- 
sage from the most distant front will 
bring to it by air, in the matter of 
hours, essential parts, medicines, or 
specialists which are needed at once. 
National advertising is now featur- 
ing air transport cruising speeds of 
220 miles per hour which will go into 
effect as soon as peacetime transporta- 
tion can be resumed, coast-to-coast 
travel in eleven hours, overnight serv- 
ice from New York to London, week- 


end trips to Australia, planes with all 
the conveniences of any other form of 
transportation. Top speeds of our 
fastest planes are now claimed to be 
more than 400 miles an hour. Still 
higher speeds can be expected. Engine 
power per unit has increased just as 
all else regarding aviation has grown. 

All this means that, though the 
United States has been immune to 
bombing raids during this war, we can- 
not expect it will be during the next 
one. Not only will planes carry much 
larger bomb loads but they will have 
cruising ranges which will make re- 
turn flights from enemy territory to 
our cities entirely practical. 


Risin we may hope for perma- 
nent peace after this war is over, 
our experiences at Pearl Harbor and 
in the Philippines should teach us the 
folly of feeling secure. Therefore, it 
is well to consider with the greatest 
care what the present war is teaching 
in regard to aviation and mechanism 
and their relation to electric power sup- 
ply systems. Each war proves to be 
more highly mechanized than pre- 
vious ones. The next one will prove to 
be no exception and that country 
which has the best and largest power 
supply will enjoy a decided advantage. 

One of the outstanding lessons is 
the folly of placing too much depend- 
ence upon hydroelectric developments. 
Experience in this war indicates that 
in the next such developments as TVA, 
Grand Coulee, Boulder, Shasta, and 
other great hydro developments will 
become immediate and important mili- 
tary targets at the very start of an- 
other war. This will be so because of 
the power which is generated and be- 
cause floods resulting from the de- 
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struction of the dams will cause untold 
damage downstream. 

There appears to be no prospect of 
protecting dams of great size from air 
attack. Maps in the hands of the enemy 
show their location, and improvements 
in navigation instruments are likely to 
make it possible for future bombing 
crews to locate with a high degree of 
accuracy the dams it is desired to de- 
stroy regardless of how skillfully they 
may be camouflaged. Antiaircraft 
guns and fighting planes cannot be 
depended upon to protect them at all 
times. 


“Whiemenbesety power supply in the fu- 
ture just as in the past will 
depend primarily upon integrated and 
interconnected systems with not too 
large a percentage of the total power 
coming from one source. In the case 
of a power system which is primarily 
hydro, enough dams could be destroyed 
in one night to cripple the entire sys- 
tem. Though the transmission sys- 
tem remained largely intact, there 
would be no power generated. 
Another grave danger in the case of 
large hydro developments lies in the 
fact it has been customary to consume 
the power in factories, stores, homes, 
etc., located downstream where they 
will be damaged if not destroyed en- 
tirely by floods caused by serious 


breaks in the dams. This custom of 
using the power downstream and at 
locations subject to being flooded 
stems, of course, from the necessity of 
such locating in the days before elec- 
tricity. Then, the power had to be 
used as close to the water wheel as 
possible because of the impracticability 
of transmitting it over considerable 
distances by means of shafts, belts, 
rope drive, and other means then avail- 
able. 

Today, it is practical and more im- 
portant than ever before that every 
power user be located on high enough 
ground to be safe from any floods 
which may result from any cause what- 
soever. If there is not high enough 
ground below the dams which is avail- 
able then power users may well give 
serious consideration to locating above 
the dams. Of one thing we may be 
certain. War production centers located 
on low ground downstream from 
large volumes of water held back by 
dams are going to be extremely vulner- 
able in the next war. Breaks opened 
in the dams not only will stop the sup- 
ply of power but also put the war pro- 
duction factories out of commission. 


M’ JOR wars have a way of being 
fought at the rate of roughly 
three every century. Because of the 
high-speed transportation facilities we 
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cruising speeds of 220 miles per hour which will go into 


q “NATIONAL advertising is now featuring air transport 


effect as soon as peacetime transportation can be resumed, 
coast-to-coast travel in eleven hours, overnight service from 
New York to London, week-end trips to Australia, planes 
with all the conveniences of any other form of transporta- 
tion. Top speeds of our fastest planes are now claimed to 
be more than 400 miles an hour.” 
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now have and the instantaneous com- 
munication by means of radio and be- 
fore the next war by television, future 
wars are not likely to be localized. 
They can be expected to be world wars 
in which every nation will be involved. 
So, while working to maintain peace 
and hoping another war will not be 
fought, it is the better part of wisdom 
to take every precaution to strengthen 
our defenses. Therefore, it is not too 
soon for the electric power industry to 
encourage all power users, especially 
the larger ones, to seek locations where 
they will be safe from any possible 
flood. 

To insure a constant power supply 
in the future it is going to be neces- 
sary to practice more decentralization 
than in the past. Any concentration 
of buildings makes an attractive and 
comparatively easy target for bomb- 
ers. Our experiences at Cassino in 
Italy, however, have demonstrated that 
where there are mountain sides in 
which caves can be dug, neither bomb- 
ing nor artillery fire is as effective as 
might be desired. Power plants built 
in such caves can be made almost com- 
pletely bombproof even from the kind 
of bombing to be expected in the next 
war. Isolated power plants scattered 
throughout the transmission system 
increase the difficulty on the part of 
any enemy to disrupt that system. 


bes principle involved is nothing 
new in the electric power indus- 
try. Toward the end that continuous 
and dependable power service be 


rendered, interconnecting transmis- 
sion systems had to be built drawing 
power from many sources. It is large- 
ly because of this work which has been 
done during the past thirty-five years 
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that the stock-owned business-man- 
aged power companies have been able 
to meet all power demands so ade- 
quately since the war production be- 
gan. 

What is necessary is a critical study 
of present practice in the light of 
changed conditions. In addition to 
storms, floods, fires, and other disasters 
which could be expected in the past, 
there is the possibility of future enemy 
air raids. This possibility has a direct 
bearing upon location of power plants, 
changes the aspect of hydro develop- 
ments, and may call for some changes 
in the building and the path of power 
lines. For example, it may become de- 
sirable to be able to draw power from 
more directions at any given point for 
the simple reason that more power 
sources and more lines may be dam- 
aged at a given time than would have 
been at all likely in the past. 

Huge hydroelectric developments 
during the past years and still more 
in the planning stage, mostly to be 
financed, built, and operated by the gov- 
ernment, have a tendency to increase 
the hydro percentage of the total power 
generated in this country. In spite of 
the fact that all this money is being 
spent in the name of national defense, 
it is becoming more and more obvious 
every day that just the opposite result 
will be attained. 


HEN the Russian armies were 
being driven back by the Ger- 

mans, they had to blow up dams it had 
taken years to build to prevent the use 
of that power by their enemies. There 
was comparatively little in these hydro 
developments which could be removed 
to new locations. Much of the ma- 
chinery in the factories could be 
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Concentrated Industries and Power Plants 


GC As far as production is concerned the best defense is to have indus- 

tries and power plants equally distributed throughout the na- 

tion with no greater concentration at any one point than is absolutely 

necessary. It has been demonstrated beyond any question of doubt that 

it is comparatively easy to destroy large cities or at least to cripple them 

to such a degree that production in them is greatly reduced. It is not so 
easy to destroy widely scattered small factories from the air.” 





moved. Much in steam power plants, 
also, could have been moved. Not near- 
ly so much destruction would have 
been called for. Nothing like as much 
new generating equipment in safer 
locations would have been necessary. 

If the total generating capacity of 
hydro projects became so large a per- 
centage of the total generating capac- 
ity of the nation that the crippling of 
the hydro plants created a serious 
shortage of power, the danger point 
would be reached. Not only are hydro 
plants far more vulnerable than steam 
plants but it requires much more time 
to get them back into operation again 
and also probably a great deal more 
material and manpower. This means 
that too much dependence upon hydro 
power from now on, too many huge 
projects, could place us in a position 
where we might lose the next war in 
which we are engaged. 
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This means that common sense calls 
for a careful study of each new hydro 
proposal, especially with relation to 
other power-generating capacity in the 
section which will be served by the new 
project. If the new development will 
result in a dangerously high percent- 
age of the power used in that section 
being generated by water power, it fol- 
lows that the project should be aban- 
doned or at least delayed until more 
steam-generating plants are built. 


& far as production is concerned the 
best defense is to have indus- 
tries and power plants equally distrib- 


‘ uted throughout the nation with no 


greater concentration at any one point 
than is absolutely necessary. It has 
been demonstrated beyond any ques- 
tion of doubt that it is comparatively 
easy to destroy large cities or at ieast 
to cripple them to such a degree that 
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production in them is greatly reduced. 
It is not so easy to destroy widely scat- 
tered small factories from the air. They 
do not offer as large targets and the 
task of putting them out of production 
is a retail rather than a wholesale one. 

Without electric power and suitable 
transmission systems, the best distribu- 
tion of war production factories from 
adefense point of view is not possible. 
With our present transmission systems 
it becomes practical. Accomplishing 
decentralization to the degree required 
to strengthen our production defense, 
however, is a job for private enterprise 
rather than politicians. The engineer 
and the business manager can give sole 
attention to carrying out the most ef- 
fective plan. The politician cannot do 
this because one of his first considera- 
tions must be what will please the 
voters and the patronage which will 
serve to influence voters. It has been 
private initiative, free enterprise, which 
has created our ability to produce to 
the degree we have in this war. 


r will be private initiative, free en- 
terprise, which will give us the 
power system we will need in the next 
war, if we-are to have it. Plans must 
be made now which will be carried out 
years hence. The necessary educational 
work will have to be done. The best 
tatio of capacity between the largest 
power plants and the total capacity of 
the system will have to be worked out. 
All hydroelectric power will have to be 
considered in relation to its possible ef- 
fect on war production in case there is 
another war. These are largely en- 
gineering problems and their solutions 
should not be influenced by anything 
other than dependable engineering 
data, 
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The air age is going to make this 
world extremely small. What happens 
in one part will have repercussions in 
other parts to a much greater degree 
than ever before. This may mean it 
will become easier to maintain world 
peace. On the other hand, any war 
which starts becomes more certain of 
spreading into one which involves 
every nation, no matter how far away 
from the original cause. No matter 
how much we may hope for peace, it is 
always a wise precaution in times of 
peace to prepare for war, at least to 
the degree of making as certain as pos- 
sible that there will be no shortage of 
power, no lack of production required 
first for defense and then for victory. 


HE manner in which political 

power projects have been man- 
aged during the past years, the man- 
ner in which they have been sold to the 
public may prove detrimental or even 
disastrous in the future. Instead of 
serving even partly as flood-control 
projects as they were claimed to be 
when proposed, the tendency has been 
to make them flood menaces. In time 
of war and under aerial bombing they 
can become disastrous menaces. 

Such bomb loads as future bombers 
may carry, such loads of high ex- 
plosives as may be expected during the 
next war, might conceivably be used 
to alter great dams to such a degree as 
to make them ineffective. 

Aviation already has changed war- 
fare to the degree that it is conducted 
on the home front as well as the so- 
called fighting front. In the future the 
battlegrounds are certain to be more 
widespread. Not a single spot in any 
belligerent nation will be immune from 
attack. 
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The Pressing Need for 
Natural Gas Conservation 


The members of the Federal Power Commission, says the 

author, are keenly aware of the impact upon our natural re- 

sources resulting from the continued construction and operation 

of large pipe lines and the accelerated depletion of this im- 
portant resource. 


By JOHN W. SCOTT 
MEMBER, FEDERAL POWER COMMISSION 


HE Federal Power Commission 
is sometime has been keenly 

aware of the importance of con- 
servation of oil and natural gas. This 
interest is understandable when one 
realizes that approximately 50 per cent 
of the natural gas produced is obtained 
in connection with the production of 
petroleum and that, under the Natural 
Gas Act, the commission is required to 
report to Congress on compacts be- 
tween two or more states dealing with 
the conservation, production, and 
transportation of natural gas and 
recommend legislation “as may appear 
appropriate or necessary” to carry out 
the purposes of such compact and “‘to 
aid in the conservation of natural gas 
resources within the United States and 
in the orderly, equitable, and economic 
production, transportation, and dis- 
tribution of natural gas.” 


Historically, the natural gas indus- 
try has expanded rapidly and as the 
early producing areas became depleted 
the companies extended their lines to 
new sources of supply. This has led to 
the construction of long transmission 
pipe lines to those areas which have 
been endowed by nature with great 
quantities of this exhaustible resource. 
We know that, in many instances, 
more than one company drew from the 
same reserve, and no attempt was made 
by the companies to agree to an 
equitable withdrawal. It was the ob- 
jective of each to get the most gas 
out of the ground in the shortest pos- 
sible time. In part this gas was dis- 
posed of to large industrial customers 
at rates with which other fuels could 
not compete. It was sold without re- 
gard to the manner of its utilization 
and in many instances it resulted in 
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nothing more than sheer economic 
waste. Thus the quest for quick profits 
depleted the large reserves of some 
areas in a short period of time. 

Declaring “that the business of trans- 
porting and selling natural gas for 
ultimate distribution to the public is 
affected with a public interest,” Con- 
gress, in 1938, enacted the Natural 
Gas Act and delegated to the Federal 
Power Commission rather broad 
authority over certain operations of 
interstate natural gas companies. In 
February, 1942, § 7(c) of the act 
(which together with § 7(e) provides 
for the issuance of certificates of pub- 
lic convenience and necessity for the 
extension, acquisition, construction, or 
operation of pipe lines) was amended 
and broadened. In the performance of 
its certificate authority the FPC is con- 
fronted with many difficult and trouble- 
some problems. 


a the present war period 
when the greatest production in 
the history of our nation is being car- 
ried on in all types of industrial works, 
and natural gas is being used as a 
prime fuel, there has been an unprece- 
dented rise in the demands for natural 
gas. This comes at a time when the 
demands for other competitive fuels 
are at their peaks, and when there is 
no assurance that the production of 
such competitive fuels can be substan- 
tially increased. These facts coupled 
with the depletion of certain older gas 
fields in the Appalachian and other 
areas have resulted in the filing with 
the FPC of a large number of appli- 
cations for certificates of convenience 
and necessity to authorize the construc- 
tion and operation of interstate pipe- 
line facilities to meet present war 
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or essential civilian requirements.’ 

The proposed construction of nat- 
ural gas pipe lines during the war 
period has heightened the interests of 
the public officials in several producing 
states from which it is proposed to ex- 
port natural gas through such proposed 
facilities. Great concern is voiced over 
the rapid depletion of natural gas for 
industrial purposes beyond the confines 


thereof. 
N the time the Tennessee Gas & 
Transmission Company Case 
was before the FPC (when it was ex- 
pected that reserves located in Louisi- 
ana would be the source of the supply 
for that project) officials of the state 
of Louisiana in a petition to intervene 
stated 


That it (Louisiana Public Service Com- 
mission) has been authorized and directed 
by appropriate resolution of the legislature 
of Louisiana, at its 1942 regular session, 
to appear in proceedings of this nature 
where the,supply of gas for transmission 
originates in whole or in part in the state 
of Louisiana, and to oppose such applica- 
tions as are here involved, for the reasons 
that continued unrestricted, unrestrained, 
and indiscriminate withdrawals will result 
in an early depletion of the natural gas re- 
serves of Louisiana; that such a practice 
will constitute a most serious handicap and 


1The following major applications for cer- 
tificates of public convenience and necessity 
for the construction and operation of such 
facilities have been filed: Re Tennessee Gas 
& Transmission Company, Docket No. G- 
230; Re Ohio Fuel Gas Company and 
Panhandle Eastern Pipe Line Company, 
Docket Nos. G-408 and G-410; Re East 
Ohio Gas Company, Docket No. G-458; Re 
Hope Natural Gas Company, Docket No. 
G-481; Re Cities Service Transportation & 
Chemical Company and Cities Service Gas 
Company, Docket Nos. G-488 and G-493; Re 
Hope Natural Gas Company and New York 
State Natural Gas Corporation, Docket Nos. 
G-507 and G-508; Re United Fuel Gas Com- 
pany, Manufacturers Light & Heat Company, 
and Home Gas Company, Docket Nos. G-510, 
G-516, and G-519; and the latest proceeding in 
Re Memphis Natural Gas Company, Docket 
No. G-522. 
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Expansion of Natural Gas Industry 


oe. the natural gas industry has expanded rapidly and 
as the early producing areas became depleted the companies ex- 
tended their lines to new sources of supply. This has led to the construc- 
tion of long transmission pipe lines to those areas which have been en- 
dowed by nature with great quantities of this exhaustible resource. We 
know that, in many instances, more than one company drew from the 
same reserve, and no attempt was made by the companies to agree to an 
equitable withdrawal.” 





bar to the normal industrial development 

of the state and will prove socially and 

economically unsound as a national policy 
when the proposed transmission is to areas 
already supplied with other fuels. 

At one of the earlier hearings in this 
proceeding, testimony was given by 
Governor Sam H. Jones, and other 
representatives of Louisiana. 

Thereafter in March, 1943, Gover- 
nor Jones issued a pamphlet entitled 
“Louisiana’s Natural Gas Resources,” 
wherein it is pointed out how the tim- 
ber resources of his state had been de- 
nuded by the “cut and get out” system. 
He envisioned the same thing happen- 
ing to its natural gas resources unless 
steps were taken to prevent it. Said 
he: “The list of materials highly neces- 
sary and desirable for a fuller economic 
and social development which can be 
produced from natural gas staggers 
the imagination with its potentialities.” 


In pertinent passages he opened up the 
great vista of things to come—the 
utilization of natural gas in important 
chemical processes. Additionally, off- 
cials of Texas and West Virginia have 
also voiced concern about the supply 
and use of natural gas, while members 
of Congress have made general in- 
quiry into the availability of fuel, in- 
cluding exhaustion of gas in certain 
areas of the country. 


i practically all the certificate pro- 

ceedings held by the Federal Power 
Commission, representatives of both 
management and labor in the coal, 
railroad, and related industries have 
intervened in protest against the con- 
struction of new pipe lines. It is their 
contention that the rapidly expanding 
marketing of natural gas will result in 
displacing fuels whose reserves are not 
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so limited and will create economic 
maladjustments, unemployment, and 
other hardships in industries already 
supplying markets; that natural gas is 
a “luxury” fuel and should be con- 
served for the benefit of domestic and 
commercial consumers and used for so- 
called “superior purposes,” and that 
natural gas is being utilized for many 
industrial purposes which could be 
served adequately by other types of 
fuel. 

The recital of the several contentions 
which I have enumerated makes obvi- 
ous the many technical difficulties and 
problems inherent in our certificate 
work. Broad questions of state and 
national policy are involved. Wise use 
of our supplies of natural gas, an ex- 
haustible natural resource, is of funda- 
mental concern to the people of this 
country. A sound economy in the post- 
war period requires its availability and 
this in turn can be assured only if ap- 
propriate conservation measures re- 
lating to its production and utilization 
are adopted. 


W: of the Federal Power Com- 
mission have been weighing and 
most earnestly considering these mat- 
ters, particularly since the amendment 
to §7(c) of the act in February, 1942. 

I humbly admit it to be a fact that 
we have not found the answers to these 
problems. Our experience in dealing 
with them has been over a relatively 
short period. We are trying to learn. 
We hope we are making progress. 
Moreover, it is not our purpose to de- 
stroy the business of natural gas com- 
panies subject to our jurisdiction. 
Such business is lawful in character. 
It has a right to be treated fairly. Com- 
peting fuel business is also lawful. As 
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a matter of law neither has a right to 
preferential treatment under our sys- 
tem of private enterprise. 

The Federal Power Commission in 
its 1940 report to Congress, among 
other things, stated: 


Careful study of the entire problem may 
lead to the conclusion that use of natural 
gas should be restricted by functions rather 
than by areas. Thus, it is especially adapt- 
ed to space and water heating in urban 
homes and other buildings and to the vari- 
ous industrial heat processes which re- 
quire concentration of heat, flexibility of 
control, and uniformity of results. Indus- 
trial uses to which it appears particularly 
adapted include the treating and annealing 
of metals, the operation of kilns in ceramic, 
cement, and lime industries, the manufac- 
ture of glass in its various forms, and use 
as a raw material in the chemical industry. 
General use of natural gas under boilers for 
the production of steam is, however, under 
most circumstances of very questionable 
social economy. 


é I ‘o these observations, I should add 


a pertinent excerpt from the ma- 
jority opinion of the Supreme Court in 
the Hope Natural Gas Company Case, 
decided January 3, 1944,® stating that 


We do not mean to suggest that Congress 
was unmindful of the interests of the pro- 
ducing states in their natural gas supplies 
when it drafted the Natural Gas Act. As 
we have said, the act does not intrude on 
the domain traditionally reserved for con- 
trol by state commissions; and the Federal 
Power Commission was given no authority 
over “the production or gathering of nat- 
ural gas.” Section 1(b). In addition, Con- 
gress recognized the legitimate interests of 
the states in the conservation of natural 
gas. By § 11 Congress instructed the com- 
mission to make reports on compacts be- 
tween two or more states dealing with the 
conservation, production, and _ transporta- 
tion of natural gas. The commission was 
also directed to recommend further legis- 
lation appropriate or necessary to carry out 
any proposed compact and “to aid in the 
conservation of natural gas resources with- 


2 320 US 591, 51 PUR(NS) 193, 206. 

8See PL 117, approved July 7, 1943, con- 
taining an “Interstate Compact to Conserve 
Oil and Gas” between Oklahoma, Texas, New 
Mexico, Illinois, Colorado, and Kansas. 
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in the United States and in the orderly, 
equitable, and economic production, trans- 
portation, and distribution of natural gas.” 
Section 11(a). Thus, Congress was quite 
aware of the interests of the producing 
states in their natural gas supplies.* 


I HAVE given but a thumb-nail sketch 
of a problem of paramount public 
concern. 


The members of the Federal Power 
Commission are keenly aware of 
the importance of conserving natural 
gas and the impact upon our national 
reserves resulting from the continued 
construction and operation of large 
pipe lines and the accelerated depletion 
of this important resource. 





4 As we have pointed out, § 7(c) was amend- 
ed by the act-of February 7, 1942 (56 Stat 
83), so as to require certificates of public 
convenience and necessity not only where the 
extensions were being made to markets in 
which natural gas was already being sold by 
another company but to other situations as 
well. Considerations of conservation entered 
into the proposal to give the act that broader 
scope. H. Rep. No. 1290, 77th Congress, Ist 
Session, pp. 2, 3. And see Annual Report, 
Federal Power Commission (1940), pp. 79, 80; 
Baum, “The Federal Power Commission and 
State Utility Regulation,” (1942) p. 261. The 
bill amending § 7(c) originally contained a 
subsection (h) reading as follows: “Nothing 
contained in this section shall be construed 
to affect the authority of,a state within which 
natural gas is produced to authorize or re- 
quire the construction or extension of facili- 
ties for the transportation and sale of such 
gas within such state; Provided, however, 
that the commission, after a hearing upon 


complaint or upon its own motion, may by 
order forbid any intrastate construction of ex- 
tension by any natural gas company which it 
shall find will prevent such company from rend- 
ering adequate service to its customers in 
interstate or foreign commerce in territory 
already being served.” See Hearings on HR 
5249, House Committee on Interstate and 
Foreign Commerce, 77th Congress, 1st Session, 
pp. 7, 11, 21, 29, 32, 33. In explanation of its 
deletion the House committee report stated, 
pp. 4, 5: “The increasingly important prob- 
lems raised by the desire of several states to 
regulate the use of the natural gas produced 
therein in the interest of consumers within such 
states, as against the Federal power to regu- 
late interstate commerce in the interest of both 
interstate and intrastate consumers, are 
deemed by the committee to warrant further 
intensive study and probably a more detailed 
and comprehensive plan for the handling 
thereof than that which would have been 
provided by the stricken subsection.” 





Ending Wartime Controls 


COVWE are in an era of controlled economy. It is said... that these 
controls are needed for the war. We are being told that con- 
trols are not in the American spirit, but that we must ease out of them 
and that chaos would follow their sudden ending. Some of those who 
advise us to go slowly have records of achievement in business and 
finance and therefore would seem to speak out of experience. 

“But by the very nature of our present controls, we cannot ease out 
of them. We can only see into permanent control and the kind of society 
in which the individual never has a chance to express himself. For one 
control breeds another. We have already seen how quickly price control 
leads to subsidy. And also we are witnessing how price control brings 
artificial gluts and shortages.” 

—Wu arp H. Dow, 
President, Dow Chemical Company. 
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Wire and Wireless 
Communication 


N° hope remains for legislative revi- 

sion of the Communications Act in 
the current session of Congress. This 
was seen as the result of the sudden de- 
cision of Senator Wheeler (Democrat, 
Montana) to drop any further attempt to 
press for action on the so-called “Wheel- 
er-White bill,” sponsored by himself 
and Senator White (Republican, 
Maine). 

The Montana Senator, who is also 
chairman of the Senate Interstate Com- 
merce Committee, abruptly called off a 
committee meeting scheduled for June Ist 
and announced bluntly that the Wheeler- 
White bill (S 814) was “dead.” Sena- 
tor Wheeler’s attitude reflected increas- 
ing impatience over the large number of 
objections which were registered against 
the revised Wheeler-White draft, which 
was introduced before the committee last 
month, 

The principal provisions of the revised 
Wheeler-White bill would have (1) 
barred FCC discrimination against news- 
papers in granting radio licenses; (2) 
required radio stations to allow rebuttal 
on controversial issues; (3) limited sta- 
tion strength to 50,000 watts; (4) re- 
quired free time for religious and educa- 
tional broadcasts; (5) cut the FCC from 
seven to five, but rotating chairmanship ; 
(6) split the commission into two divi- 
sions, one for radio and one for “car- 
tiers’; (7) banned FCC authority over 
program content. 

It was Senator Wheeler’s proposal to 
bar commercial sponsorship of news 


commentators which aroused widespread 
critical reaction. However, the Montana 
Senator pointed out some days ago that 
he has been working hard on a thankless 
task and that he was “getting sick and 
tired of it.” The Senator evidently re- 
ferred to the failure of critics to support 
or agree upon a program for revision of 
the Communications Act. 


RONICALLY, it appeared to be a case of 
too many cooks spoiling the broth. 
Even administration circles admitted that 
the Communications Act is obsolete to 
some extent and needs revision, But ob- 
jections to the act are so varied and wide- 
spread that the Senate committee mem- 
bers found from the very outset of their 
experience with the proposed legislation 
that it was virtually impossible to obtain 
any degree of unity with respect to re- 
vising the present law. 

The National Association of Broad- 
casters, for example, has steadily advo- 
cated revision of the Communications 
Act, and was generally reported to be in 
favor of the major portion of the 
Wheeler-White bill as revised last 
month. However, it did object to several 
features of it and filed a 14-page docu- 
ment containing NAB’s exceptions to the 
proposed legislation. 

It was this 14-page brief and the NAB 
recommendations and comments which 
were understood to have angered Chair- 
man Wheeler, particularly suggestions 
that the proposed declaration of congres- 
sional policy be stricken out of the bill 
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along with the clause limiting the power 
of stations to 50 kilowatts. 

In an interview on June Ist, Senator 
Wheeler said there were portions of the 
bill distasteful to him and that the co- 
author, Senator White, acting minority 
leader, objected to other provisions “but 
it was a compromise between us and we 
hoped to leave our differences to the com- 
mittee members to help us iron out. Of 
course, it wasn’t a perfect bill, but it was 
a beginning.” 

He criticized not only the NAB, but 
the “networks” and Federal Communi- 
cations Bar Association as “not knowing 
what they want.” He declared: 

It’s disheartening to work for months on 
some legislation and then have the broad- 
casters themselves change their minds with 
the wind. One day they want this; the next 
day it’s something else. 

I went farther than I felt I should in lim- 
iting the powers of the commission, but I 
wanted to get a bill before the committee— 
something we could work on. If there were 
provisions that wouldn’t work, then we could 
straighten them out later. The main thing 
was to get something going, but the broad- 
casters themselves don’t seem to know what 
they want. So far as I’m concerned, the bill 
is dead. 


Still clinging adamantly to his pro- 
vision banning the sponsorship of com- 
mentators (the clause also forbids news 
sponsorship), Senator Wheeler asserted 
that he was not opposed to stations selling 
time for “straight news” but that unless 
radio itself acted to curb certain com- 
mentators “who attack people and lie 
about them,” Congress eventually would 
act. 

“We don’t like to see restrictive laws,” 
he said, “but there’s a definite sentiment 
against certain commentators who attack 
people and who promote the philosophies 
of their sponsors or others.” Senator 
Wheeler added that from both houses of 
Congress and from many persons he had 
received commendation for the commen- 
tator sponsorship ban. 


gota White withheld comment 
“until after I talk to the chairman,” 
he said. First inkling he had that the 
June lst meeting would not be held, he 
added, was a notice from the chairman’s 
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office that the session was “postponed in- 
definitely.” Senator White is understood 
to have “gone along” on the news spon- 
sorship ban in return for Chairman 
Wheeler’s support of a 5-man commis- 
sion with rotating chairmanship. Just 
before the May 23rd meeting, however, 
Senator White was reported to have 
changed his mind and planned to oppose 
the proposed ban on news sponsorship, 

Senator Tobey (Republican, New 
Hampshire), who attended the May 23rd 
meeting, was surprised that the meeting 
was canceled. He expressed hope that 
the committee would meet, revise, and 
improve the bill. “I don’t see anything 
constructive about doing nothing,” he 
commented. 

. .* + * 


HE possibility that the Board of 

War Communications may be auto- 
matically abolished was seen as both 
houses of Congress voted in favor of an 
amendment to the Independent Offices 
Appropriation Bill, which would dissolve 
all Federal agencies established by ex- 
ecutive order unless subsequently ap- 
proved and granted specific appropria- 
tion by Congress, The amendment would 
also bar the administration from using 
blank-check funds, changing names, or 
shifting duties among agencies to carry 
on the work of an executive order 
agency thus eliminated. 

The Russell amendment was primarily 
aimed at the President’s Fair Employ- 
ment Practices Committee, which has 
aroused antagonism of certain southern 
Congressmen because of its continued 
effort to obtain more and better employ- 
ment of Negroes and other minorities by 
war industries and other essential indus- 
tries, including public utilities. The 
FEPC, however, was given the possibil- 
ity of exemption from the amendment by 
a special rider attached to the War 
Agencies Appropriation Bill and ap- 
proved by the House which would pro- 
vide $500,000 for the FEPC, thus grant- 
ing the specific congressional authority to 
continue in conformity with the Russell 
amendment. 

The Board of War Communications, 
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however, which was established by Ex- 
ecutive Order 9183 on June 15, 1942, to 
succeed the old Defense Communications 
Board, was listed by the Comptroller 
General as falling within the group of 
forty-odd other Federal agencies likely 
to be affected in one way or another by 
the Russell amendment. The original 
Defense Communications Board was es- 
tablished on September 24, 1940, by 
Executive Order 8546. Its purpose is 
to codrdinate the relationship of all 
branches of communication to the war 
effort. 


Bie board is basically a planning 
agency without operating or pro- 
curement functions. Its task of plan- 
ning embraces common carriers, such as 
commercial radio, telephone, telegraph, 
cable, and radio broadcasting facilities. 
The board has no power to censor radio 
or other communications, It was author- 
ized three days after Pearl Harbor, how- 
ever, by Executive Order 8967, and 
again by Executive Order 9089 (March 


6, 1942), to exercise the power and au- 
thority vested in the President under the 
provisions of § 606 of the Communica- 
tions Act, as amended. 

It consists of a chairman, James 
Lawrence Fly, who is also chairman of 
the FCC, and four other members repre- 


senting the State, War, Navy, and 
Treasury departments. The Chief Sig- 
nal Officer of the Army, Major General 
Harry C. Ingles, and the Director of 
Naval Communications, Rear Admiral 
Joseph R. Redmond, Assistant Secretary 
of State Breckinridge Long, and As- 
sistant Secretary of the Treasury Her- 
bert Gaston were listed as the respective 
members of the board, in addition to 
Chairman Fly. 

As approved by the lower house the 
Russell amendment would require ex- 
ecutive order agencies not able to obtain 
specific congressional authority to wind 
up their affairs on December 31, 1944. 
Original Senate provision would have 
required dissolution by the end of this 
month (June, 1944). However, it was 
understood that a conference between the 
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two houses agreed on the more liberal 
House provision in order to provide 
proper notice. 


* * * * 


HAIRMAN James Lawrence Fly of 

the Federal Communications Com- 
mission last month said legislation per- 
mitting or requiring merger of Ameri- 
can international communications facili- 
ties is “badly needed” to help the opera- 
tors meet competition from “govern- 
ment-owned or government - boosted 
monopolies abroad.” 

“It is needed still more, however,” he 
said, “in order to place this country in a 
position to take the lead in enunciating 
and making effective a democratic pro- 
gram assuring the unfettered flow of in- 
telligence to and from all points in the 
world.” 

Speaking at a dinner in Washington, 
D. C., marking the centennial of the 
first practical use of the telegraph by In- 
ventor Samuel F. B. Morse, Fly said the 
telegraph industry had come a long way 

“from the days when it cost $7.50 to send 
a 10-word message across the continent.” 
He added: 


Nevertheless, room for improvement of 
service still exists, and telegraph rates must 
continue to go down if the industry would 
successfully compete with air mail and the 
telephone. Also, it is highly desirable that 
telegraph rates be made uniform—like mail 
rates. 


In international communication, Fly 
declared, there is need for a uniform rate 
for all messages throughout the world; a 
rate of a few cents per word to any com- 
munications gateway; instantaneous ra- 
dio communication between all important 
areas on the globe; uniform and low 
press rates ; and complete freedom for all 
peoples to communicate directly with 
each other. 

President Roosevelt in a letter to A. N. 
Williams, president of Western Union, 
praised the contribution of telegraphy to 
the “certain victory” of the Allied nations 
and predicted that after the war electrical 
communication will “continue to play its 
part in binding together the nations of 
a better world in a codperative peace.’ 
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HE number of Chicago, Illinois, 

families awaiting telephone instal- 
lations has continued to grow, an Illinois 
Bell Telephone official said recently. He 
warned no substantial relief was in sight 
in the Chicago area despite the War Pro- 
duction Board’s recent authorization for 
800,000 new civilian-type telephone sets 
after June Ist. Delivery of the new sets, 
beginning in the fall, will give only slight 
relief to the tremendous demand. Indi- 
cations are that the Pacific coast will be 
the first area to benefit, it was said. 

Other bottlenecks include the shortage 
of central office equipment, both manual 
(switchboard) and dialing apparatus, 
and the heavy load already placed on 
cables. 

Requests for telephones have come in 
at about 4,000 a month, few of which can 
be filled, the company official said. On 
May Ist, 26,461 families were on the 
chronological waiting list, compared with 
21,982 on April Ist, and 18,289 on March 
Ist. Of those waiting, 10,701 cannot get 
telephones because of lack of other 
equipment in their areas. Another 1,491 
families are in areas where cables are 
loaded to capacity. They cannot be serv- 
iced until there is a “disconnect” in their 
area, and afterward they must wait their 
turn on the list, 

The number of phones currently oper- 
ating in Chicago total 1,152,930, com- 
pared with 1,153,184 two months earlier. 
The slight decrease represented “discon- 
nects” which are currently being installed 
elsewhere, it was explained. 


* x xk Ox 


House committee investigating the 
Federal Communications Commis- 
sion was permitted recently to look into 
documents stamped “restricted” and 
“confidential” which are circulated by 
the agency in the capital as a valuable 
contribution to the war effort. The com- 
mittee was something less than awe- 
stricken at what it learned and Counsel 
Harry S. Barger went so far as to charac- 
terize the contents of some of the secret 
reports as “damn foolishness.” 
The Federal broadcast intelligence sec- 
tion of the FCC, which puts out the re- 
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ports examined, cost the taxpayers $1,- 
181,300 in the last fiscal year. The re- 
ports, which are mainly summaries of 
enemy radio broadcasts, went to war 
agencies and Allied nations representa- 
tives, including the Thai Legation, 
Recipients also included the National 
Gallery of Art, the OPA, the Treasury, 
and Justice Frankfurter of the Supreme 
Court, who personally requested a daily 
copy. 

Excerpts from a “weekly review” 
came in for most criticism. It was ex- 
plained that the FCC has stopped this 
service. However, 390 copies of a daily 
summary of foreign radio broadcasts are 
still distributed daily, the committee was 
told. 

Ellis Porter, an ex-newspaperman, 
chief of the publications section, dis- 
owned responsibility for the weekly re- 
view and conceded that some “very bad” 
conclusions were reached by the editors 
of the discontinued publication. Porter 
specifically applied the “very bad” de- 
scription to the heading, “Dreadful Brit- 
ish Fate,” on a report of a German 
broadcast which declared that “the Bol- 
sheviks” would reap the benefit of a 
British victory in the war, 

From the “Weekly Review of Official 
Foreign Broadcasts,” dated January 2, 
1943, Barger read the following: 

The discombobulation of Dr. Goebbels: 
During the week preceding the Soviet an- 
nouncement of the worst defeat ever suffered 
by Nazi arms, Nazi broadcasters, no less 
than Nazi strategists, were routed by the 
Red Army. The performance of the Axis 
radios affords an impressive demonstration 
of the apparent incapacity of the Nazi mind 
to face defeat without going to pieces. 

If Goebbels and his aides knew what was 
happening at the front, they displayed either 
complete inability to face reality with cour- 
age and frankness or complete lack of confi- 
dence in the ability of the Germans to face 
hard truths. ; 

Disorderly retreat: Numerous incongrui- 
ties and contradictions in Axis broadcasts in- 
dicate that at times the enemy program- 
planners are “running around in circles and 
grasping desperately at straws.” 


Some discussion of the meaning of 


“discombobulation” ensued with the 
witness supplying the definition, “con- 
fusion.” 
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Financial News 


and 
Comment 


By OWEN ELY 


Standard Gas & Electric 
Company 


N March, 1943, Standard Gas & Elec- 

tric submitted an elaborate recapital- 
ization plan to the SEC, and in Novem- 
ber the utility staff approved the plan in 
general, but advised better treatment for 
bondholders. In the meantime, the 
Guaranty Trust Company, as trustee for 
some of the debenture issues (together 
with other representatives of bondhold- 
ers), has held out for payment of 100 
per cent value to bondholders, rather 
than a package of 50 per cent cash and 
50 per cent in stocks of subsidiaries and 
of the recapitalized holding company. 
The trust company held that since the 
company is solvent, the SEC has no legal 
right to require debenture holders to ac- 
cept stocks of indefinite value in part 
payment. 

The commission now states “our 
analysis of the legislative history shows 
that Congress intended to permit com- 
pliance with § 11 by distributions in kind 
as well as sales, and we are not disposed 
to insist on a plan which would throw 
Standard’s portfolio on the market and 
deplete the estate by sales expenses and 
underwriting fees. We think it appro- 
priate to approve distributions of Stand- 
ard’s portfolio in kind.” The commis- 
sion’s legal reasoning on this point was 
contained in an appendix to its findings 
and opinion. 

The SEC admitted that this was the 
first case of its kind, but “while the facts 
are novel, applicable decisions on other 
facts conclusively settle the question... 
our power to require changes in the con- 
tracts of preferred stockholders .. . has 
been upheld in several court decisions.” 
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Moreover, the courts have recognized 
the commission’s power to modify the 
rights of creditors by ordering payment 
of bonds at principal value instead of the 
redemption price. (The commission’s 
argument on this point seems a little 
weak, as the bonds in any event would 
not command a premium in dissolution.) 


HE commission quoted at some 

length from congressional debate at 
the time of passage of the Public Utility 
Holding Company Act, to the effect that 
Congress intended to permit distribution 
in kind to retire holding company securi- 
ties. The Senate report “expressly con- 
templated clearing up of the holding 
company tangle through ‘clean reorgan- 
ization,’ ” and the House bill contained no 
comparable provision — therefore, the 
conference report “intended to give the 
commission the powers conferred by the 
Senate bill, but broadened so that cor- 
porate simplification could be obtained 
by means in addition to reorganization or 
dissolution.” 

Finally, the commission referred to the 
troublesome § 26(c) of the Utility Act, 
which provides that nothing in the act 
“shall be construed to affect the validity 
of any loan or extension of credit...” 
The commission pointed out that the 
entire section had been lifted from the 
Securities Exchange Act of 1934, and 
that it was inserted in the Holding Com- 
pany Act in the House at a time when 
the bill did not contain § 11 (b) (2). The 
commission, therefore, holds that “Con- 
gress could not have intended the pro- 
visions of § 26(c) to nullify its own 
mandate under § 11(b)(2).” While the 
SEC seems to have made out a fairly 
good case for ignoring § 26(c), it is 
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quite possible that security holders may 
call on the courts to clear up this discrep- 
ancy in the act, The courts in turn might 
feel constrained to advise Congress that 
it has done a bad job and that the act 
should be amended for clarification. 
While the SEC rejected the claim of 
the Guaranty Trust Company in so far as 
it would require payment of 100 per cent 
cash to bondholders, its findings went 
further than the staff report in assuring 
full value to bondholders. It rejected the 
idea of giving bondholders (as part of 
the “package’’) a senior issue of common 
stock of the recapitalized holding com- 
pany. The commission admitted that, at 
the time the plan was submitted, it may 
have been felt that the use of a senior 
stock and a bank loan were necessary as 
intermediate steps, because certain hold- 


ings in subsidiaries were not yet avail- 
able for distribution. At that time only 
three holdings — California Oregon 
Power, Mountain States Power, and 
Pacific Gas — appeared immediately 
available; but due to interim changes 
the commission feels that the stocks of 
Oklahoma Gas & Electric and Wisconsin 
Public Service are now also available. 


HE SEC thinks a new plan is now 

possible “providing for so substan- 
tial a distribution to the debenture hold- 
ers, either at once or in the very imme- 
diate future, as to make unnecessary the 
creation of any new debt senior to the 
debenture holders’ interest and the de- 
motion of the debenture holders to a 
stock position on a parity with Standard’s 
present stockholders.” However, the 
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wmmission was not very specific regard- 
ing the respective amounts of cash and 
ecurities which might be given bond- 
holders. It did mention that a plan is 
«pected shortly to bring the structure 
of the two Louisville companies into 
jmpliance with the act, following which 
the sale of this asset would be possible. 
The commission was willing to permit 
mporary retention of a moderate de- 
penture debt, but suggested that the in- 
rest rate should be reduced below the 
present 6 per cent. 

The Guaranty Trust Company’s pro- 
posal asked for the sale of Standard’s 
holdings in Pacific Gas and Electric 
Company, California Oregon Power, 
Mountain States, Oklahoma Gas & 
Electric, and Wisconsin Public Service. 
t estimated that the proceeds of these 
ales, plus $6,000,000 in treasury cash, 
would aggregate $37,598,000 which 
wuld be distributed among debenture 
holders, who would also receive $21,- 
604,200 in new 4 per cent 5-year de- 
bentures (to be secured by all remaining 
portfolio securities, and paid off out of 
earnings and proceeds of further sales). 
The Guaranty proposal corresponds in 
general with the SEC’s own suggestions 
or a revised plan, the major difference 
beng that Guaranty wants the securities 
ld, while the SEC would permit their 
distribution at valuations which it would 
approve. The aggregate value for the 
securities, as estimated by Guaranty, was 
based on the testimony of Manning, its 
expert. 

While admitting that the structure of 
the Oklahoma and Wisconsin subsidi- 
aes has been improved, the commis- 
sion evidently feels that sale of all major 
holdings (other than Philadelphia Com- 
pany) would impose an excessive pen- 
ily in the form of registration expense, 
bankers’ commissions, selling discount, 
tt, However, the expense of selling 
racific Gas and Mountain States might 
not be very heavy, since there are estab- 
lished markets for these stocks. More- 
over, bondholders might fare better by 
obtaining sponsored and listed markets 
in the other three issues as the result of 
public offerings, rather than having to 


accept the irregular over-counter markets 
for the new issues which might result 
from distribution of the stocks to bond- 
holders. Selling pressure would prob- 
ably predominate in such early markets, 
since some bondholders would want to 
rid themselves of these miscellaneous 
holdings. 


HE commission approved: issuing 
new common stock to the prior 
preference stockholders but left open the 
question whether the $4 (second) pre- 
ferred stock should be permitted to par- 
ticipate. (In the plan as originally sub- 
mitted, this stock was given about 5 per 
cent of the new (junior) series B com- 
mon stock, 95 per cent going to the 
senior preferred issues.) The commis- 
sion sustained the proposal to wipe out 
the common stock, and the New York 
Stock Exchange subsequently suspended 
trading in that stock. 
The following table shows Standard’s 
principal sources of income for 1942: 


Consoli- 
Corporate dated 
Consolidated Sub- 
sidiaries: 
Philadelphia Co. 
(consolidated) 
California Oregon 
POWEP Coes uses ss 
Wisconsin Public 
Service Corp. .... 
Oklahoma Gas & 
Flectric Ca. ...... 
Louisville Gas & 
Electric Co. (Del.) 
Louisville Gas & 
Electric Co. (Ky.) 
Southern Colorado 
Power CO. <.ss06-- 
Empress de Servicios 
Publicos de los Es- 


. . $2,763,634 
426,620 
660,000 
575,700 
282,588 
186,459 

1,440 


$5,411,473 
878,487 
1,293,071 
1,205,996 
369,398 
194,040 
2,662 


tados Mexicanos, 
A. 


47,506 
$9,402,633 





$4,896,441 
Other Income: 
Mountain States 
Power Co. 
Pacific Gas & 
Electric €o. ...... 
Securities Corpora- 
tion General 


210,921 
400,840 400,840 

1,211 1,211 
. « -$5,509,413 $10,015,605 
Corresponding data for 1943 are not yet 


210,921 





Total income 
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fully available, Standard’s corporate in- 
come increased to $5,893,056 but con- 
solidated income dropped to $9,866,692. 
(The decline was offset, however, by a 
drop in parent company expenses. ) 

There are outstanding $59,202,200 
bonds (including $13,749,100 Standard 
Power & Light 6s). About $7,000,000 
could be retired from current assets, leav- 
ing $52,000,000, If all assets other than 
stock of Philadelphia Company were 
disposed of at an average price based on 
11 times earnings, this would just about 
suffice to pay off the remainder. But it 
is quite dubious whether such an aver- 
age ratio would be obtainable, and there 
is also the serious problem of earnings’ 
shrinkage due to nonconsolidated tax re- 
turns when these companies are di- 
vorced. Some income might also be 
“blocked” for dividend purposes by plant 
amortization charges, though this is al- 
most a customary procedure nowadays 
and does not greatly affect the price- 
earnings ratio so long as dividends are 
sufficient to yield some 6-7 per cent on 
the offering price. 

Standard Gas owns 5,024,790 shares 
of Philadelphia Company common or 
about 10.8 shares for each share of its 
own prior preference stock outstanding. 
Reducing this to 10 shares to allow for a 
possible allotment to the second pre- 
ferred, tax shrinkage, etc., the remaining 
10 shares would be worth about $90 at 
the current market price. This would 
appear to be about the maximum amount 
which the prior preference stockholders 
could look forward to obtaining, and a 
more conservative appraisal might lower 
this figure substantially. 


» 


Competitive Bidding on Stock 
Issues 


, Interstate Commerce Commis- 
sion, after long deliberation, has 
declared in favor of competitive bidding 
for rail bond issues, with some excep- 
tions, but stock issues are to be ex- 
empted. While the SEC made no blanket 
exemption of stocks in its famous Rule 
U-50, in practice a number of exceptions 
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have been granted (permitting nego, 
ated deals) particularly where ; 
amounts were large, or special consider; 
tions prevailed. 

Of the six major common- stod 
offerings marketed during the past ye; 
(representing holding company liquid; 
tion) the first three — Houston, Idah 


negotiated deals. Later the commissig 
tried to switch over to competitive bid 
ding, but the results were disappointin 
(See May 25th FortNicHTLY, pag 
702-4.) Two small blocks of stock he 
by Engineers Public Service — Pugg 
Sound and El Paso Natural Gas—we 
successfully marketed by competiti 
bidding, but these issues had establishq 
markets. 

With high-grade preferred stocks, t 
SEC has usually required competiti 
bidding. Since these issues are offere 
on an investment basis, being easil 
comparable against existing issues 0 
the companies’ own refunded stock, r¢ 
sults have been similar to those obtaine 
from bond issues. 

In some cases an exchange offer t 
the existing preferred stock has bee 
made, since such exchanges result in 
considerable saving in taxes on realize 
premiums (or additional profits). It i 
probable that more of these exchang 
will be offered in connection with pr 
ferred stock-refunding operations, b 
in most cases the company desires to i 
sure a clean-cut refunding by having 
banking group underwrite the offerin 
(i.e., guarantee to take up any unex 
changed stock and make a public offe 
ing). To require competitive bidding 1 
such instances is a complicating factor. 

Here again the SEC has not been al 
together consistent. In the case of Vi 
ginia Electric & Power, which issue 
289,491 shares of $5 preferred stock ! 
exchange for its own $6 stock and th 
preferred stocks of Virginia Publi 
Service, the unexchanged remnant 0 
15,008 shares was offered by a syndicat 
headed by Stone & Webster and Blodget 
Inc. These shares were tendered } 
holders of outstanding preferred wh 
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were given the opportunity, under de- 
posit and sale agreements, to sell to the 
bankers all or part of the new stock they 
would receive under the merger agree- 
ment. (The bond issue of the merged 
company was, however, awarded on the 
basis of competitive bids.) 


N the case of Northern Indiana Pub- 

lic Service the company was denied 
an exemption from competitive bidding 
in connection with the issue of $22,007,- 
800 5 per cent preferred, which would be 
exchanged for three series of outstand- 
ing preferred shares. 

Why should the commission exempt 
the “stand-by” underwriting in one case, 
and not in the other? The fact that 
stockholders (rather than the company ) 
were dealing with the bankers is merely 
a technical point. In the Northern 
Indiana Case, the commission did 
not object to the sliding scale for 
compensating the bankers, and the com- 
pany contended that competitive bidding 
was not feasible since bids might vary at 
the several levels in the scale. The com- 
mission, however, felt that a sliding scale 
was unnecessary and that even if used it 
would not make competitive bidding too 
difficult. The commission also rejected 
the argument that the market might 
suffer from “invasion jitters.” SEC 
Chairman Purcell did not participate 
and Commissioner O’Brien dissented. 

In view of the extensive difficulties 
and complications which result from any 
kind of stock underwriting (preferred 
or common) the commission might well 
reconsider its general policy, and exempt 
all such issues as the ICC has done. This, 
of course, would not prevent the SEC 
from making its customary thorough 
scrutiny of all stock offerings, in connec- 
tion with their registration. 


p 
Laclede Gas Plan Revised 


O* May 24th the SEC gave con- 
ditional approval to the Laclede 
Gas Light plan. Stockholders voted for 
the plan last November, and the Missouri 
Public Service Commission had earlier 
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given its approval. Under the plan the 
electric properties will be sold to Union 
Electric of Missouri, and the company’s 
long-term debt will be reduced from 
about $34,000,000 to $22,000,000, In- 
stead of providing 11 shares of new com- 
mon stock for each share of the old $5 
preferred, the SEC increased the amount 
to 14 shares. The common stock will be 
exchanged share for share for new stock. 
Capitalization of the mew company 
would consist of $19,000,000 first mort- 
gage bonds, $3,000,000 serial debentures, 
and 2,433,620 shares of $4 par common 
stock. Plant account is being written 
down about $17,000,000 to original cost 
(estimated at $36,000,000). An appli- 
cation has been filed in U. S. District 
Court at St. Louis for enforcement of 
the “voluntary” plan of reorganization. 

Laclede Gas preferred is currently sell- 
ing at 86 and the common at 9, which 
seems considerably out of line with the 
revised plan. 

e 


Columbia Gas May File Plan 


EARINGS began June 15th on the 
“death sentence” order of the SEC, 
issued May 3rd against Columbia Gas & 
Electric Corporation. These hearings 
may bring to a head the long-pending 
issue as to whether the system must sep- 
arate its gas and electric properties. 
Should the SEC insist on such a separa 
tion, it appears likely that the company 
would elect to retain the gas system (as- 
suming that it could do so without sub- 
stantial change in the geographical set- 
up). The electric properties (Dayton 
Power & Light and Cincinnati Gas & 
Electric) should be readily salable, and, 
together with the parent company’s cash 
and miscellaneous assets, might suffice to 
retire the remaining funded debt. 
According to a report in The Journal 
of Commerce, however, the company 
may try to revive former plans for re- 
funding the 5 per cent debentures, cur- 
rently selling above their call prices. 
seems a little doubtful whether the SEC 
would agree to this proposal (in view of 
its well-known preference for a simple 
capital structure for holding companies). 
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What Others Think 


Future of the Electric Industry 
Discussed at EEI Convention 


HE future of the electric industry, 

both with respect to the ever-in- 
easing trend toward “socialization” 
ad the formidable task of disposing of 
lrge amounts of energy which can be 
produced by excess plant developed for 
war purposes, featured addresses dur- 
ing the 2-day annual convention of the 
Edison Electric Institute (June 6th, 7th) 
tthe Waldorf-Astoria hotel, New York 
city. 

Summarized, the more important 
pints brought out by speakers had for 
heir themes elimination of tax ad- 
vantages and other special privileges of 
government corporations, attacks upon 
‘tureaucratic planners,” the problem of 
finding a market for the output of excess 
power facilities, the threat of ultimate 
government ownership of the industry, 
and the dangers of adoption by regula- 
tory bodies of the depreciation views set 
orth by the National Association of 
Railroad and Utilities Commissioners, 

However, the picture which was un- 
folded had its brighter side as well. De- 
velopments which are expected to sub- 
santially increase the use of electricity 
nthe home, on the farm, and in indus- 
ty in the postwar era were described. 
The average domestic consumer uses 1,- 
00 kilowatt hours of electricity annually 
now, and it was suggested a new all- 
lectric home may easily use 5,000 to 10,- 
000 kilowatt hours a year. 


ow M. Rorrnson, president of the 
Washington Water Power Com- 
pany, predicted that at the close of the 
war “a substantial portion of the pres- 
tnt power capacity will loom over the in- 
dustry as a gigantic problem, probably 
threatening the stability of the individual 
operating utilities.” This view, however, 
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was tempered to some extent by others 
who were more optimistic with respect to 
the future expansion of the electric in- 
dustry as a whole. 

Installed capacity contributing to the 
public supply increased over 2,800,000 
kilowatts during 1943 and during the past 
five years generating capacity has grown 
over 10,000,000 kilowatts, Mr. Robinson 
said, pointing out that the latter increase 
alone is greater than the entire capacity 
of all plants contributing to the public 
supply at the beginning of World War I. 

Mr, Robinson said the industry will 
“probably experience continued pressure 
to reduce rates and perhaps to meet the 
competition of other forms and sources 
of power.” 

Stating that there has been consider- 
able construction of generating stations 
by governmental agencies with much of 
the energy from these stations going to 
war industries, he said that “this power 
will be foot-loose and fancy free as the 
war industries subside.” He added: 

If we can demonstrate that we can mer- 
chandise that surplus power better and 
faster than any other agency, then the pri- 
vate utilities will be entitled to favorable 
consideration in the plans for its distribu- 
tion. 


C. W. Kellogg, president of the insti- 
tute, declared that all war demands for 
power which have been made on the in- 
dustry have been met. In the four years 
now ending the nation’s annual output 
of electricity has grown from 137 billion 
to 230 billion kilowatt hours, or 68 per 
cent. All signs indicate that industrial 
production for the war effort has now 
reached a peak, he said, citing the fact 
that electric energy output in recent 
months has shown continuing decreases 
in growth over the corresponding 1943 
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week. While the industry has been forced 
to draw on reservesof generating capacity 
to the extent of 2,600,000 kilowatts, re- 
serves now still aggregate 8,750,000 kilo- 
watts, 21.5 per cent above the highest 
peak load of this year, he noted. 

The utilities’ tax problem, Mr. Kel- 
logg said, has risen partly because the 
Federal revenue acts have failed to take 
into account “the two basic ways in 
which we differ from the average indus- 
try: (1) Our rates are regulated by gov- 
ernment, and (2) since we require seven 
times as much in fixed plant investment 
for a given volume of business as the 
average industrial concern, apparent ex- 
cess profits are not true excess profits 
unless reduced by the charges on the ad- 
ditional plant required to produce them.” 


HE government, he said, claims to 

have equalized first of the differ- 
ences by war price control ; and Congress 
evidently tried to cover the second by the 
allowance, in § 722 of the 1942 law, of 
the right to deduct charges on additional 
facilities needed to produce larger war- 
time revenues. However, Mr. Kellogg 
said, this has been nullified by the provi- 
sion in the same section that such addi- 
tional facilities could count only if 
planned before the end of 1939. 

He hoped that a practical way may be 
found “‘to correct for the continuing dis- 
crimination in the levying of corporate 
income taxes, between the slow-turn- 
over, high-investment companies and 
those in which the reverse is the case,” 
and urged the end of double taxation of 
dividends. He also criticized tax exemp- 
tion enjoyed by government-owned fa- 
cilities. 

“Painful as present excess profits 
taxes are,” said Mr. Kellogg, “they must 
be recognized as a cushion against the 
shock to earnings likely to result from 
the inevitable future curtailment in war 
industrial production.” 

The government ownership question 
was brought up by Merrill E. Skinner of 
the Buffalo, Niagara & Eastern Power 
Corporation, and chairman of the insti- 
tute’s commercial planning committee. 
He said: 
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Sooner or later the American public must 
decide whether the electric utility business js 
to be owned and operated by government in- 
strumentalities or whether the present mixed 
situation of part under government owner- 
ship and part under ownership by individual 
investors and operation by business manage- 
ment is to be maintained. The question before 
the American public is simply this, “What 
degree of public ownership can there be, be- | 
fore the political party in power (whichever 
that may be) attains sufficient control of 
votes to perpetuate its control in power and 
thus establish national or state socialism?” 


Mr. Skinner went on to say that as 
long as the present “mixed situation ex- 
ists” there is a duty upon the utilities “to 
urge that both types of ownership op- 
erate under the same rules. If present 
discrimination continues, it may even- 
tually accomplish the socialization of the | 
industry without public realization of 
what is happening.” 

Discussing the work of the commercial 
planning committee, Mr. Skinner said 
that an inventory of the situation among 
a number of representative utility com- 
panies failed to confirm a widespread im- 
pression that the cessation of war pro- 
duction would leave the utilities with “a 
tremendous amount of unsold capacity, 
and that more or less desperate sales tech- 
niques would have to be employed to 
quickly load up this surplus capacity.” 
The committee reported that indications 
pointed toward a balance between gen- 
erating capacity and use comparable to 
that existing in the average of the years 
1936-37-38, so far as the investor- 
owned companies are concerned. How- 
ever, for the publicly owned plants “it 
seems improbable that developments 
utilizing large quantities of aluminum or 
other products consuming great amounts 
of power in their manufacture can be ef- 
fected rapidly enough to avoid a few 
years of overcapacity in some localities,” 
he said. 

Anticipating a sharp increase in de- 
mand for fluorescent lighting equipment 
after the war, he said if this is used only 
to attain present lighting levels, the kilo- 
watt-hour use of such installations will 
be approximately cut in half. However, 
Mr. Skinner added, “lighting levels are 
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known to be grossly inadequate and if 
full advantage is taken of the improved 
efficiency of fluorescent lighting to carry 
lighting levels up toward higher stand- 
ards known to be justified, this transition 
can be carried on without serious loss in 
revenue to the utilities.” 


ucH C. THUERK, president of the 
New Jersey Power & Light Com- 
pany, stressed the need of a “united in- 
dustry” to protect it against the attacks 
of those who would destroy it. He point- 
ed out that there are four trade groups 
operating in the electric utility business 
ona national scale and asked whether the 
industry would not be better off if there 
were but one association through which 
all resources were pooled. 

Mr. Thuerk referred to “the interde- 
pendence of American industries and 
enterprises, one upon the other.” 

“One business group cannot witness 
the socialization of another without dis- 
covering that their own enterprises are 
being imperiled,” he said. Mr. Thuerk 
stated that “encouragement of socializa- 
tion of the electric utility business is only 
the preliminary step in the creation of a 
completely socialistic state,” and asked 
how other businessmen can best be con- 
vinced “that government ownership and 
operation of our business is only the first 
step toward similar treatment of their 
own.” 

The depreciation program for the in- 
dustry which has been mapped by the 
depreciation committee of National As- 
sociation of Railroad and Utilities Com- 
missioners and which is to be acted on 
by the NARUC at its convention in Au- 
gust, was attacked by Mr, Kellogg and by 
Philip L. Warren of Boston. ‘The com- 
mittee’s report favors straight-line de- 
preciation, based on theoretical age-life 
tables, and proposes that depreciation 
reserves so computed should be retroac- 
tively applied and deducted from plant 
account to arrive at a rate base. 

This program, said Mr. Kellogg, 
“would serve to weaken the position of 
investors in electric utility securities and 
thereby to make the acquisition of such 
securities by public bodies easier.” 
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Mr. Warren said that in a utility which 
is static in growth application of this pro- 
cedure will, over a period of years, result 
in a 50 per cent depreciation reserve. The 
investor who has put $100 into utility 
plant and is restricted to a 6 per cent re- 
turn will find a few years later that he is 
allowed to earn 6 per cent on only $50 
of plant, he said. 

“It is perfectly obvious,” Mr. Warren 
added, “that he has lost one-half the 
earning power of his investment and one- 
half the actual investment, unless by 
some means he has had this half returned 
to him in the way of a liquidation divi- 
dend. Due to the character of the busi- 
ness this is impossible, and, accordingly, 
the net result will be that the consumer 
will acquire that half of the property 
lost to the investor.” 


e ©. Muir, vice president of the Gen- 
R eral Electric Company, said that 
1,000,000 new homes annually in this 
country for many years is a conservative 
estimate, and continued with the follow- 
ing statement: 


. .. each home will want electric service: a 
central heating plant, an electric refrigera- 
tor, washing machine, ironer, range, vacuum 
cleaner, toaster, clocks, electric lighting, and 
other electrical appliances. An increasing 
number will want the electric dishwasher, 
electric garbage disposal system, electric wa- 
ter heater, and electric blankets. All wiil 
want radio and an increasing number will 
want television. 


The process of electrification of indus- 
try is far from completed, said Mr. Muir, 
pointing out that in 1919 each worker in 
manufacturing industries had approxi- 
mately 3 horsepower of motors at his 
disposal, a figure which rose to 6 horse- 
power in twenty years. A continuing 
growth of motor power per wage earner 
is to be expected, he observed. 

S. P. Vecker, vice president of the 
Carolina Power & Light Company, de- 
scribed a “community betterment” pro- 
gram undertaken in the communities 
served by his company to determine 
postwar employment possibilities. Of 
the results of the survey, he said: 


Industries already established and which 
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enjoyed a fair measure of prosperity under 
reasonably normal conditions, when sur- 
veyed, indicated that the pent-up demands 
for their goods which have not been manu- 
factured since the outbreak of war, will pro- 
vide them outlets for a steady flow of pro- 
duction upon a return to peacetime condi- 
tions. In the field of new industries the pos- 
sibilities lie in the establishment of plans to 
process raw materials so abundant in the 
area, such as agricultural products, wood 
products, minerals, tile, and clay productsand 
the like. The creation of markets for prod- 
ucts which did not exist prior to the war, 
such as a substitute for olive oil from pea- 
nuts, plastics from sawdust and soybeans, 
and other commodities from our most abun- 
dant food and fiber products, should also 
stimulate the location of new industries. It 
is our belief that even a fair measure of suc- 
cess in a plan for the readjustment and ex- 
pansion of industry should result in a suf- 
ficient number of jobs to keep those now 
employed at work, and provide for addi- 
tional jobs. 

In a consideration of labor trends, H. 
K. Breckenridge of the West Penn 
Power Company, chairman of the EEI 
Industrial Relations Committee, said 
that many postwar man-power problems 
are already beginning to confront utility 
companies on a small scale as men are 
being discharged from the armed 
services. He said: 

As these men return we are beginning to 
face some serious readjustment problems, 
especially since most of the men now com- 
ing back are being released by reason of 
some disability. We have much more oppor- 
tunity to experiment with suitable placement 
of these men now when there are many jobs 
to be done and not much man power avail- 
able, and our experience now ought to be 
a valuable guide in determining policies and 
techniques of placement for the many more 
men who will return later. 


Mr. Breckenridge said that until re- 
cent years the large majority of utility 
employees were not union members and 
many companies had no union contracts 
at all. Today, he continued, there are 
few electric utility companies which do 
not have the problem of engaging in col- 
lective bargaining for part or all of their 
employees. The trend toward unioniza- 
tion in the industry has been accelerated 
by wartime conditions, he said. 


E. Strver of Ebasco Services, 
e Inc., said he had figures of post- 
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war residential loads composited from 
forecasts by 22 representative utility 
companies showing a 53 per cent increase 
in this type of business in 1950 over 
1943, or an average residential consump- 
tion in 1950 of 1,650 kilowatt hours, 
compared with 1,080 in 1943. 

The speaker who saw private business 
at a disadvantage in competition with 
government enterprises and cooperatives 
was Ben C. McCabe, president of the 
National Tax Equality Association, who 
said in part: 

Today’s biggest threat to business comes 
from bureaucratic favoritism to some at the 
expense of others. The chief inequalities in 
taxation arise from special privilege in 
which private business does not share and 
from the fact that some businesses are per- 
mitted to play the game under entirely dif- 
ferent rules from those enforced upon pri- 
vate enterprise—though the first rule of fair 
competition is that competitors should play 
the game under the same set of rules. 


Chief beneficiaries of this “unfair 
competitive situation,” Mr. McCabe 
stated, are the government-owned busi- 
nesses and the codperative associations. 

“Bureaucratic planners” were at- 
tacked by Donald D. Conn, executive 
vice president of the Transportation As- 
sociation of America, as “striking at the 
very bulwark of democracy under the 
guise of a military defense of that prin- 
ciple.” He added: 


They seek to effectuate their doctrines by 
isolating each segment of the economy, by 
devising a special approach to each indus- 
try. They have resorted to coercion, to fear, 
to grinding down the earning values of pri- 
vate capital—to substitution of government 
credit derived from taxation, which need 
earn no return, for private credit, which 
must earn a return. 


S. M. Dean, chief engineer of the De- 
troit Edison Company, discussed meth- 
ods of reducing utility system costs, stat- 
ing that one of the ways of accomplish- 
ing this is by greater use of equipment. 
He said that wartime overloads have in- 
creased the loading limits to which utili- 
ties can go with reasonable assurance. 
Other savings can be effected, he sug- 
gested, by extending standardization in 
the manufacture of smaller apparatus 
into the range of large equipment. 
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©UChicago Tribune, Inc. 


“WHILST PURSUING THIS ENTERPRISE WHICH I REGARDED AS A 
SPLENDID OPPORTUNITY FOR AN AMBITIOUS MAN, IT SO HAPPENED 
THAT I CAME INTO POSSESSION OF CERTAIN MONIES WHICH THE 
STATE ALLEGED WERE OSTENSIBLY THE PROPERTY OF THE TELE- 
PHONE COMPANY, DEPOSITED IN PUBLIC PAY STATIONS.” 


The question of cutting costs was 
also discussed by A. C. Montieth, man- 
ager of the industry engineering depart- 
ment of the Westinghouse Electric & 
Manufacturing Company. He saw the 
possibility of saving in distribution, 
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where he said approximately 58 per cent 
of the cost of a light and power system 
lies. 

Application in the postwar period of 
the lessons learned in handling service to 
customers under war-time conditions, 
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with the need of conserving man power 
and automobile mileage now, was urged 
by R. E. Fisher, vice president in charge 
of public relations and sales of the Pa- 
cific Gas and Electric Company. 

C. W. Kellogg was reélected president 
of the institute and H. S. Bennion was 
reelected vice president and general 
manager. 

New officers elected were J. S. 
Parker, Detroit Edison Company ; H. B. 
Bryans, Philadelphia Electric Company, 


vice presidents; and Gilbert W. Chap. 
man, American Water Works & Electric 
Company, treasurer. 

Under an approved change in the in- 
stitute’s constitution a new board of di- 
rectors numbering thirty-nine members 
and an advisory committee were named 
which will function in the place of the 
former smaller board of trustees and op- 
erating committee. An executive com- 
mittee of nine members also was ap- 
pointed. 





Telephone and Telegraph Labor Declines 


— the telephone and telegraph 
industries showed a decline in em- 
ployment during the last four months 
of 1943, according to a summary pre- 
pared by the Federal Communications 
Commission. This decline was most con- 
spicuous in the telegraph industry, 
where employment was reduced by 4.1 
per cent between August and December ; 
for telephone, the decline amounted to 
1.1 per cent. For the 6-month period, 
July through December, telegraph em- 
ployment declined 3.33 per cent and tel- 
ephone employment, .71 per cent. 

An inspection of telephone and tel- 
egraph employment data compiled by the 
Bureau of Labor Statistics for previous 
years, reveals that a seasonal contraction 
in the latter part of each year, excluding 
December, is not uncommon. The reduc- 
tion in telephone employment does not 
appear to be in excess of the normal 
amount of seasonal variation. On the 
basis of forecasts prepared by the War 
Manpower Commission from reports 
submitted by telephone companies in 
November, a gain of 2.1 per cent in tel- 
ephone employment is anticipated by 
May, 1944. The decline in telegraph em- 
ployment, on the other hand, appears 
greater than might be expected from 
seasonal fluctuations in traffic. No of- 
ficial estimates of future labor require- 
ments are available for the telegraph 
industry. 

The marked decline in telegraph em- 
ployment can be traced to a reduc- 
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tion in employment in the commer- 
cial department of Western Union. This 
department accounts for approximately 
two-fifths of total telegraph employment, 
Between July and December, average 
employment in the commercial depart- 
ment fell from 20,494 to 18,239, a de- 
cline of 11 per cent. This experience was 
not shared by the other departments. 
During the same period employment in 
the traffic department increased by 2 per 
cent, plant department employment re- 
mained almost unchanged, while the re- 
maining departments gained 119 em- 
ployees, which was 13 per cent higher 
than employment reported for the month 
of July. 


A pes contraction in employment in the 
commercial department may be at- 
tributed to the closure of duplicate public 
telegraph offices, for these offices are 
classified within the commercial depart- 
ment. As a result of the merger of Postal 
Telegraph with Western Union, the 


Federal Communications Commission 
permitted the closure of approximately 
1,400 duplicate branch, main, and tribu- 
tary offices and agencies, and three 
message centers or functional offices. In 
approving the closure of public offices, 
certain conditions were imposed by the 
commission designed to prevent the im- 
pairment of telegraph service, one of 
which was a requirement that no public 
office be closed unless there remained an 
office within one-quarter of a mile. 
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WHAT OTHERS THINK 


Senate Committee 


xcEPT for some relatively minor de- 
E tails, the Senate Agriculture sub- 
committee has completed investigation of 
the Rural Electrification Administration, 
begun nearly seven months ago. The in- 
vestigation was instituted by Senator 
Shipstead of Minnesota following 
charges that there had been favoritism 
shown toward copper conductor in 
awarding local codperative construction 
contracts and that REA employees were 
engaged in political activity in violation 
of the REA law, and after Administrator 
Harry Slattery and the National Ru- 
ral Electric Codperative Association 
(NRECA) had become embroiled in a 
bitter feud. 

Commentators who heard much of the 
testimony during the many days of hear- 
ings were unanimous in their conclusion 
that few agencies of the government have 
equaled the attainments of REA in the 
development of internal feuds, duplicity, 
scheming, and personal animosities—par- 
ticularly since it was deprived of its in- 
dependence in 1939 and placed in the De- 
partment of Agriculture under the Reor- 
ganization Act. ; 

There was much conflict in the testi- 
mony. There were bitter attacks made 
by some witnesses upon others. The sum- 
mation of the evidence seemed to lead to 
the conclusion that since Agriculture 
took over, there has been a fight over con- 
trol, with the result that, in effect, REA 
has been leaderless since 1939. This 
gave free rein to those who had pet am- 
bitions to satisfy, whether political or 
otherwise, 


UCH was the picture left with the com- 

mittee, and already the committee 
members have said that they will strong- 
ly recommend in their report to the Sen- 
ate that REA be returned to the status 
of an independent agency, with an ad- 
ministrator who is fully responsible for 
its accomplishments and for the actions 
of its personnel. It is likely also that the 
committee will have something to say 
about political activity of individuals 
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within the organization and will ask the 
Senate to state in stronger words, if pos- 
sible, its policy of prohibiting such ac- 
tivity. There is reason to believe that 
Congress will go along with such recom- 
mendations on a nonpartisan basis since 
the value of REA has been generally 
appreciated and none of the politicians 
wishes to put himself on record as favor- 
ing use of REA as a political football. 

It may be safely said, also, that the 
committee, while embarrassed in some 
instances by the bitter feuds that were 
developed and made a part of the rec- 
ord of the hearings, will decline to go 
into great detail to determine who was 
right and who was wrong, or even who 
was lying and who was telling the truth. 
The committee may be expected to stick 
to the broad principles involved. Respect- 
ing the REA leadership as such, the evi- 
dence seems to have convinced the com- 
mittee that REA itself adhered pretty 
stringently to the law prohibiting polit- 
ical activity. 

As for NRECA, the committee is 
likely to decide that such an organization 
has the right to exist and that by the very 
nature of things, while its function is 
somewhat political—to the extent that it 
would perform as any other lobbying or- 
ganization—the probability is that it 
could not successfully engage in party 
politics, and as a result may be of some 
useful benefit to the Congress in bringing 
to its attention the needs of the local 
REA co-ops. Whether NRECA, in its in- 
ception, was organized for the high pur- 
pose of serving the co-ops or whether 
there was some ulterior motive such as 
private financial gain for some individu- 
als—as the testimony at some points in- 
dicates—is a question which the commit- 
tee may or may not choose to decide. 


HE closing days of the hearing were 
marked by very sharp differences of 
opinion with respect to the purposes for 
which NRECA was organized. Lieuten- 
ant (j.g.) Clyde T. Ellis, executive man- 
ager of NRECA on leave, testified 
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NRECA “never was and never will be a 
political organization” and added: 
“Nothing was further from the minds 
of those who organized it and who are 
associated with it. Both political parties 
are represented in the organization, and 
I wouldn’t be surprised if there are more 
Republicans than Democrats.” 

Ellis was vehement in his denial of 
much of the previous testimony which 
sought to brand him as one with ulterior 
motives in his association with NRECA. 
Ellis said one of the principal services 
of the NRECA to the co-ops was to en- 
able them to band together to meet at- 
tacks by private utilities, which he said 
had taken on a vicious form. Ellis agreed 
with many other witnesses that REA 
should be made independent. This is sig- 
nificant, inasmuch as Ellis was generally 
on the side of those who were defending 
the Department of Agriculture and its 
administration of REA, 


O NE of the most glaring examples of a 
conflict in testimony was brought 
out in a letter written only recently by 
Robert B. Craig, former deputy adminis- 
trator of REA, to Mr. Ellis. In his testi- 
mony before the committee, Craig had 
admitted writing a letter on June 9, 1943, 
to Miss Geraldine Farrar, his former 
secretary, in the St. Louis REA office. 
The letter which Craig admitted writing 
contained, among other things, the state- 
ment : “T have been in Washington work- 
ing on a ‘block-buster’ for Clyde.” In his 
later letter to Ellis, Craig enclosed what 
he termed was a copy of the true letter 
that he had written to Miss Farrar. It 
contained no reference to a “block- 
buster.” 

Craig said that he believed he had 
been framed by someone who had in- 
tended to injure him, Slattery was then 
called to the stand and testified that he 
had copied the “block-buster” letter from 
the original and submitted it to the com- 
mittee. He said that the “block-buster” 
letter had come to his attention after it 
had been opened in the routine matter of 
handling mail. The question involved 
is: Which is the true letter? 

Secretary of Agriculture Wickard 
JUNE 22, 1944 


was irate over the attack made Upon 
him by Slattery, as one of the final wit. 
nesses. Wickard had previously put in 
the record a written statement in which 
he explained in detail his reasons for re- 
questing Slattery to resign. Among other 
things, Wickard attacked Slattery’s ve- 
racity and ability. The committee per- 
mitted Slattery to read into the record a 
long written statement in reply, in which 
Slattery bitterly denounced the efforts of 
Wickard to oust him and charged the Sec- 
retary with being absolutely unqualified 
to administer REA. 

He attacked Wickard’s indifference to 
the investigation, as illustrated by his 
inability to answer questions when cross- 
examined because he had not read the 
testimony. He said that Wickard had 
held only minor positions in the govern- 
ment until 1940, when he was first Un- 
der Secretary of Agriculture and then 
Secretary of Agriculture. He intimated 
that the appointment of William J. Neal 
as deputy administrator with coordinat- 
ing powers was, in fact, a political ap- 
pointment. He charged Neal with arro- 
gance in his complete domination of 
REA. 

He said that he had seen evidence 
himself of Wickard’s “taking steps to 
demolish the present REA under the in- 
nocent heading of regionalization.” He 
said it appeared that the procedure was 
a device for disintegrating the present 
organization of REA, scattering it to all 
parts of the United States, “presumably 
under the control of present leaders of 
some other branch of the department.” 
He continued: 


The scheme to thus disintegrate REA is 
being effectuated as follows: The present 
personnel is being transferred from its pres- 
ent status—subject to Civil Service control— 
to field service, where Secretary Wickard 
will have complete control of personnel. Al- 
ready certain groups of REA personnel have 
thus been regionalized, and changed from de- 
partmental to field status. 

It is plainly evident that what Mr. Wick- 
ard desires is to break REA up ina series of 
field units under his control and get rid of 
the Administrator and the top staff in that 
way. Note here again it is a device for get- 
ting around the plain provisions of the law. 
For even under the Reorganization Act we 
were placed in the department, and theoreti- 
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“AND DEAR OLD COLONEL POTTS HAS PROMISED ME MY CHOICE BETWEEN 
A 2-CARAT DIAMOND SOLITAIRE, A MATCHED PEARL NECKLACE, OR A 
SPANKING, BRAND-NEW GAS RANGE.” 


cally the Administrator was to be in charge. 
It is now apparent that steps are on the way 
to destroy what vestige remains of REA ef- 
ficiency and independence of administration. 


|b pac the investigation the question 
repeatedly arose as to whether 
Wickard had authority to deprive Slat- 
tery of his powers by appointment of 
Neal. Apparently Wickard avoided a 
showdown on the ground that he might 
get an unfavorable opinion from the 
Comptroller General and the Attorney 
General. This uncertainty was elimina- 
ted by Committee Counsel Carroll L. 
Beedy, who asked the Comptroller Gen- 
eral for an opinion, In reply, he received 
not only an opinion from the Comptroller 


General but one also from the Attorney 
General, in which it was stated that 
Wickard had full authority under the Re- 
organization Act to sign REA allocation 
and acquisition papers and to delegate 
authority and responsibility in REA as 
he saw fit. 

In the face of this ruling, leaving no 
doubt as to his authority, Wickard may 
be expected to strip Slattery of any re- 
maining semblance of administrative 
function, and perhaps request the Presi- 
dent to ask for his resignation, on the 
ground that he is insubordinate. It is not 
expected that the President will take any 
action until after the committee reports 
and possibly not until after the elections. 
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Some of the President’s executive as- 
sistants “with a passion for anonymity” 
seem now to feel that Wickard has gone 
too far in the REA fight in a desperate 
struggle to retain some prestige for the 
Department of Agriculture. It was 
pointed out that about all that remains 
in the department, which can be consid- 
ered of major importance, are the REA 
and the Forest Service. The War Food 
Administration, an important agency 
still in the department, is being adminis- 
tered independently. 

It was developed by Slattery and 
Counsel Beedy that Wickard had delib- 
erately misrepresented the facts in his 
testimony regarding his memorandum of 
June 23, 1943, in which he appointed 
Neal with coordinating powers. He 
stated in the record that his memoran- 
dum had directed that all REA officials 
bring matters before Mr. Neal through 
the Administrator, when in fact the mem- 
orandum says that they were to take their 
problems to the Administrator through 
Neal. 

Slattery made much of Wickard’s 
testimony in which he said he did not pre- 
fer formal charges against Slattery be- 
cause “there wasn’t any reason to pre- 
fer charges.” 


LATTERY criticized Wickard also for 
S apparently approving the practice 
of giving preference to one type of man- 
ufacturer over another. This had to do 
with the awarding of conductor bids. 
Wickard had taken the position in his 
testimony that he did not see anything in 
the report of his investigators that in- 
dicated that certain REA men ought to 
be removed because they were express- 
ing “opinions due to their bias, which 
was perhaps due to their professional 
opinions.” 

Slattery charged Wickard with dish- 
ing out “his discharges cafeteria style, a 
la carte.” He said in some instances an 
employee would be discharged peremp- 
torily without even a requested public 
hearing, In other cases a person charged 
with alleged fraud would not even be in- 
vestigated. He referred to the compli- 
mentary letter Wickard wrote upon the 
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resignation of Robert B. Craig, and 
brought out also before the committee 
that his own complimentary letter writ- 
ten to Craig was done so at the written 
direction of the Secretary of Agriculture. 

Slattery repeatedly charged Wickard 
in his department with lacking the com- 
petence and the knowledge to deal with 
rural electrification problems and sought 
to demonstrate the injury which came to 
REA as a result of numerous interfer- 
ences on the part of Wickard in handling 
problems about which he knew noth- 
ing, 

Slattery said that Ellis and members 
of the NRECA board were known to 
have had ready access to Carl Hamilton, 
Wickard aide, and Wickard on all oc- 
casions. He said Wickard’s “most recent 
action to force his resignation again, was 
timed by the attack on me by the 
NRECA” and asked the committee to de- 
cide how neutral Mr. Wickard was in 
NRECA matters. 


—— charged Wickard and his 
“bureaucratic aides” as being “past 
masters in red tape.” Practically every- 
thing of consequence had to be cleared 
through Wickard. He charged Wickard 
with scandalous, almost criminal, use of 
the taxpayers’ money on needless REA 
investigations. Mr. Slattery also said: 
“I do not desire in the least to reflect 
upon Mr. Wickard’s fine background as 
a farmer up to 1933 when he was placed 
in charge of the hog section of the De- 
partment of Agriculture. For farming 
and agriculture are noble pursuits not ex- 
celled by any activity in our society.” 
“More important, he is a complete 
stranger to a technical and an intimate 
knowledge of the origin, development, 
and administration of the electric power 
movement. Nor is this a reflection upon 
him. It merely disqualifies him from 
passing accurate judgment upon adminis- 
tration in this field,” Slattery continued. 
Slattery charged Vincent D. Nichol- 
son, REA chief counsel, with using his 
time and the official time of other gov- 
ernment employees to assist Secretary 
Wickard in the Slattery attack, and in 
making the costly REA investigation. 
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The March of 
Events 


Appliances Await Invasion 
Outcome 


ep esechongs of essential civilian supply pro- 
duction is one of the most pressing home- 
front problems which await clarification in the 
wake of this month’s news that the Allied in- 
yasion of Europe is finally under way. Until 
the invasion is consolidated and its success as- 
certained beyond all doubt, no decisions can be 
made by War Production Board officials. They 
have been vigorously holding back the leash on 
demands for various civilian items, hoping that 
son the atmosphere of uncertainty will be 
cleared to the point of releasing various critical 
materials which the military authorities have 
had to hold in check against all possible emer- 
gncies and adverse contingencies. Tentative 
plans are now being proposed for certain essen- 
ial civilian supplies, including electric appli- 
ances and gas ranges and heaters. 

A restriction on new models for refrigera- 
tors and washing machines is one of the tenta- 
tive recommendations already made to WPB 
by an industry advisory committee, according 
toa recent report in the New York Journal of 
Commerce. This group proposes that when 
production of the major civilian appliances is 
resumed, each company’s output should be re- 
stricted to its 1942 models. The purpose of this 
proposal is to rule out new producers who 
might want to come into the appliance manu- 
facturing field during the early stage of re- 
sumed production. With good luck in the 
European battlefields (such as a German de- 
feat accomplished or in certain prospect before 
fall), some appliance men feel that a program 
might get under way by the fourth quarter of 
the current year. Consensus, however, is that 
the first of the year will be a more likely date 
for commencing new production, since it would 
be necessary to authorize a fairly large pro- 
gram in order to make production costs low 
enough to turn out units that would not be too 
expensive. Meanwhile, some preliminary 
progress may be made in the way of “tooling 
up.” 


REA To Be Given Permanent 
Status 


T™: Pace bill (HR 4278), which contained 
various provisions affecting different 
branches of the Agriculture Department, was 
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approved by both houses of Congress and early 
approval was expected from the White 
House. This bill, which includes several sec- 
tions liberalizing the scope of the Rural Elec- 
trification Administration and its activities, was 
regarded as almost certain to receive the Presi- 
dent’s signature. 

Not generally publicized was the fact that 
one feature of the Pace bill authorizes REA 
to continue indefinitely as an agency of the 
government. Previously, REA was committed 
to a specific 10-year program by the original 
REA Act. This program would have ended 
with the fiscal year of 1946 and if its authority 
had not been extended the agency would have 
lapsed at that time. This fact was not general- 
ly known and apparently not generally under- 
stood at the time the REA features of the 
measure were debated briefly in Congress. 

The Pace bill amends § 3(b) of the Rural 
Electrification Act to authorize appropriation 
of “such sums as the Congress may from time 
to time deem necessary for the purposes of 
the act.” Thus the existence and activities of 
REA are extended indefinitely, although it will 
be necessary for the agency to come back to 
Congress from year to year for specific ap- 
propriation. 

Other features of the Pace bill are: (1) 
It extends authority of the Reconstruction 
Finance Corporation to make loans to REA— 
its present authority expires June 30, 1946; 
(2) amends §§ 4 and 5 of the REA Act pro- 
viding for interest at the rate of 2 per cent on 
new and existing loans as compared with the 
somewhat higher rate now being paid; (3) ex- 
tends the period of maximum maturity of REA 
loans from twenty-five to thirty-five years. 

The reduction in the interest rate affects not 
only REA loans to co-ops but also interest on 
RFC loans to REA. 

The bill was sponsored by the National 
Rural Electric Codperative Association. Repre- 
sentative John Rankin, Democrat of Missis- 
sippi, said in connection with the passage of 
the Pace bill: “If the National Association 
were to close its doors today, it would still be 
entitled to a niche in the hall of fame for hav- 
ing initiated and followed through on this the 
greatest victory in recent years for rural elec- 
trification.” 


FPC Terminates Proceedings 


i Federal Power Commission on June 
3rd announced its order terminating pro- 
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ceedings in matters arising from its investiga- 
tion of the rates and charges involved among 
the ten electric utilities comprising the so- 
called “Southwestern Power Pool” following 
a finding that such rates and charges are not 
unjust, unreasonable, unduly discriminatory, 
or preferential for the period ending June 30, 
1944, which is the expiration date of the in- 
tercompany agreement. The 10-company pool 
was formed pursuant to an arrangement 
dated December 16, 1941, to enable Arkansas 
Power & Light Company to supply electric 
energy to Defense Plant Corporation’s Jones 
Mills aluminum reduction plant at Lake 
Catherine, Arkansas. Investigation of the 
intercompany agreement was instituted by 
the commission through an order adopted 
September 1, 1942, and hearings in the matter 
were held at Little Rock in December, 1942, 
and January and February, 1943. 

In the order announced early this month, 
the commission also found that the rates in- 
volved in the contract between Arkansas 
Power & Light Company and Defense Plant 
Corporation for the supply of electric energy 
to the Jones Mills aluminum plant are not 
subject to regulation by the commission under 
the Federal Power Act. The order pointed 
out, however, that it has reviewed this con- 
tract under the President’s directives provid- 
ing for review of war power contracts and 
has advised DPC that, for the period ending 
July 31, 1944, the terms of the amended Jones 
Mill agreement, in so far as they relate to 
the cost of electric service supplied there- 
under, are consistent with the principles ex- 
pressed in the President’s directives. 


FPC Enters Order 


HE Federal Power Commission on June 

Ist announced its entry of an order and 
opinion (No. 115) disposing of a total of 
$54,866,625.57 claimed as actual legitimate 
original cost of Project No. 405 by the Sus- 
quehanna Power Company and Philadelphia 
Electric Power Company, joint licensees, as of 
December 31, 1932. The order announced on 
the first allows $47,432,546.09, disallows, as 
project cost, $6,133,037.43, and reserves for 
future disposition pending further hearing 
items totaling $1,301,042.05. The last sum, the 
opinion stated, is a part of the cost incident 
to the relocation of a portion of the Colum- 
bia and Fort Deposit branch of the Penn- 
sylvania Railroad in the area of the project 
reservoir. 

The order directed that the licensees charge 
$5,602,942.20 of the amount disallowed to 
earned surplus. There is a proviso, however, 
that $4,372,263.67 of this amount may be 
charged to capital surplus if such surplus 
is properly created for the purpose. 

The order directed that the companies dis- 
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pose of the remaining amounts making 
the total of $6,133,037.43 disallowed as fo 
lows: (1) $46,961.44 to be transferred ¢ 
Account 110, “Other Physical Property”; (2 
$103,133.79 to be transferred to “Investment 
in Securities of Associated Companies,” o 
the books of Philadelphia Electric Powe 
Company, Pennsylvania licensee; and (3 
$380,000 to be charged to “Accounts Payab! 
to Associated Companies,” on the books 0 
the Susquehanna Power Company, Maryland 
licensee. 

The Susquehanna Power Company owns 
the Maryland portion of Project No. 405 and 
the Philadelphia Electric Power Compan 
owns the Pennsylvania portion. All the capital 
stock of the former is owned by the latter 
which is in turn a wholly owned subsidiary 
of Philadelphia Electric Company. 


House Backs TVA 


ENATOR McKellar’s amendments to the 
S Independent Offices Appropriation Bill 
with particular reference to the Tennessee 
Valley Authority, were rejected in the House 
on June Ist by a standing vote of 138 to 24. 
The measure went back to conference with a 
negative vote also registered against another 
McKellar rider, the provision for Senate 
confirmation of all government employees 
drawing $4,500 or more. 

In acceding to a Senate amendment re- 
quiring specific appropriations in the future 
for government agencies “or instrumentali- 
ties,” the House adopted an amendment 
offered by Representative Clifton A. 
Woodrum of Virginia, heading the House 
conferees, changing the date of its effective- 
ness from July 1, 1944, to January 1, 1945. 
This provision would circumscribe the Presi- 
dent in financing agencies as corporations set 
up by executive order. 

Extended argument on the conference re- 
focused on the TVA amendments, with 

epresentatives John Taber of New York 
and Richard B. Wigglesworth of Massachu- 
setts, Republican members of the Appropria- 
tions Committee, supporting the Senator 
from Tennessee. Opponents of the move to 
transfer financial control of the utility to 
Congress included Representatives Jere 
Cooper, J. Percy Priest, Albert Gore, and 
Estes Kefauver, Democrats, and John Jen- 
nings, Jr., Republican, all of Tennessee. 

Protestations against the McKellar pro- 
posals began when Representative Wiggles- 
worth moved that the House “recede and 
concur.” Affirmative action would change the 
basic law under which TVA was established, 
Representative Woodrum contended in ma- 
neuvering the fight, and would force the 
electric power agency to turn over to the 
Treasury Department all of its receipts, 
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THE MARCH OF EVENTS 


thereafter receiving an annual appropriation 
from Congress under which to operate. 

This procedure, Representatives Wiggles- 
worth and Taber asserted, was routine in the 
case of many government agencies and con- 
sequently a reasonable demand in the case 
of TVA 

Representative Cooper denounced the pro- 
posals as “wrong in principle and hopeless in 
practice.” The question was whether the dams 
and power houses of TVA are to be run by 
experts; he declared, or by government 
oficials in Washington totally unfamiliar 
with the complexities of the vast utility 
network. 

Representative Jennings expounded the ex- 
tent of the TVA and its strategic place in 
the war program, and said he was against 
any amendment that would change its status. 

A letter from the head of an electric power 
plant at Hartford, Connecticut, was read into 
the record by Representative Miller, declar- 
ing the writer’s belief that he as a public 
utility executive could not operate for a 
moment if he were required to wait upon 
government appropriations for any of his 
capital expenditures, and asserting his belief 
that David Lilienthal, director of the TVA, 
would be similarly frustrated if the McKellar 
amendments prevailed. 

As a substitute for the McKellar amend- 
ment on Senate confirmation of government 
employees, Representative Francis Case, 
Republican of South Dakota, submitted 
another which would have restricted’ Senate 
approval of government personnel to heads 
of policy-making agencies. He estimated that 
this would cover some fifty individuals. 

The Case and McKellar proposals both 
were defeated by voice vote. 


Nominated to ICC 


ee M. Barnarp of New Castle, 
Indiana, was nominated by President 
Roosevelt to succeed the late Joseph B. East- 
man as a member of the Interstate Com- 
merce Commission. Mr. Barnard, sixty-one 
years old, is a Republican, and is a member 
of the Indiana Public Service Commission. 
He formerly was a law partner of the late 
Senator Van Nuys and Governor Ralston of 
Indiana and specialized in railroad and 
utility law for a number of years. At one 
time he was a member of the Indiana legisla- 
ture. He also had served on the public serv- 
ice commission prior to 1920. 

The Indiana congressional delegation, in- 
cluding both Democratic Senator Jackson and 
Republican Senator Willis, was understood 
to support Mr. Barnard for the ICC appoint- 
ment. 

His nomination, 


if confirmed, will once 
again give the ICC a full membership of 
eleven men. Mr. Barnard was chosen by the 


President for the post over a long list of 
candidates, including among others David 
Lilienthal, chairman of the TVA, and C. E. 
Childe, a member of the Transportation 
Board of Investigation and Research. 


Senator Offers Compromise 


croup of Vermonters, bearing the title of 

Freemen, Inc., stormed the U. S. Senate 
Commerce subcommittee on flood control on 
June Ist to voice their opposition to the 
building of a huge dam which would flood 
century-old towns and villages in the West 
river valley. 

Senator Overton, Democrat of Louisiana, 
chairman of the subcommittee, after a day 
of hearings in which the Freemen were aided 
by Vermont officials and Senators Aiken and 
Austin, offered this “compromise” : 

1. Eliminate the West Dummerston dam 
to which the group objected. 

2. Write into legislation a proviso that none 
of the other reservoirs to be built in Vermont 
as part of the $57,000,000 flood-control pro- 
gram for the Connecticut river basin, should 
be used for power development. 

Mr. Overton sought an acceptance of his 
compromise from Senator Austin and Ver- 
mont officials, and they later assured re- 
porters the plan was acceptable. 

One result of the compromise might be to 
eliminate New England opposition to the 
Flood Control Bill when it reaches the floor, 
it was said. 

Argument for the Freemen was voiced by 
Judge Edward Shea of the Brattleboro 
Municipal Court. He said that rights were 
endangered by congressional policy in per- 
mitting the War Department to build reser- 
voirs and flood-control dams without state 
approval. The Vermonters fought the pro- 
posed dam, which is described by Army En- 
gineers as the key project in the whole con- 
trol system (devised after the floods of 1936 
and 1938) because it would inundate farms, 
villages, court houses, churches, and schools 
up and down the West river valley. 

It was contended that a series of smaller 
dams on the West river and its tributaries 
would provide as much flood-control protec- 
tion to Vermont and its neighboring states 
as the West Dummerston dam. 


Bill to Give REA Postwar 
Priority 

) ip ee organizations such as the Rural 

Electrification Administration codpera- 
tives would have priority over private busi- 
ness interests in purchase of war materials 
after hostilities and under terms of a measure 
to be presented to Congress, the National 
Rural Electric Codperative Association was 
informed recently. 
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E. J. Stoneman, president of the associa- 
tion, which was holding a special meeting in 
St. Louis at the time, announced that the 
Federal government, followed in order named 
by state governments, municipal organizations, 
and nonprofit codperatives, would get priority 
in purchase of the tremendous stores of 
war goods, 

For REA groups this would mean first 
chance at buying trucks, engines, jeeps, wire, 
poles, and other urgently needed equipment. 

Senator Robert M. La Follette, Jr., of 
Wisconsin would sponsor the proposal in the 
form of an amendment to a pending bill, 
Stoneman said. 


Fare Rise Granted 


HE U. S. Supreme Court on May 29th 

upheld an Interstate Commerce Commis- 
sion order authorizing the Hudson & Man- 
hattan Railroad Company to charge 10 cents 
cash or eleven tokens for $1 on its tubes, 
despite protests by Jersey City officials and 
the Price Administrator that fare increases 
would be unwarranted and inflationary. (See, 
also. page 851.) 

This is the second time in a month that 
the Supreme Court has overridden attempts 
by the OPA to stop increases authorized by 
Federal commissions. On March 27th the 
justices by a 6-to-3 vote sustained rate raises 
allowed by the District of Columbia Public 


Utilities Commission to the Washington Gas 
Light Company. 
Justice Robert H. Jackson, writing the 


majority opinion, stated that the courts 
should not exercise powers of judicial review 
over orders issued by government adminis- 
trative agencies. He said that a fair hearing 
was not denied to the OPA. 

Except for an unwritten dissent noted by 
Justice Wiley Rutledge, Justice Jackson’s 
opinion was supported by the court, although 
Justices William O. Douglas and Frank 
Murphy severely criticized the ruling and re- 
gretted that the Washington Gas Light Case 
forced them to follow the same conclusion 
in the Hudson tubes issue. 

This expression by Douglas and Murphy 
was listed in court orders as “a separate 
opinion,” and, said the court clerk, could not 
properly be described as a dissent. Justice 
Hugo L. Black did not participate. 


House Votes FEPC Funds 


y a vote of 123 to 119 the House last 

month gave the first congressional recog- 
nition to the President’s Fair Employment 
Practices Committee by allowing it $500,000 
for maintenance in the $1,033,358,367 War 
Agencies Appropriation Bill. Then it passed 
the measure, 247 to 58, and sent it to the 
Senate for another contest over the agency 
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which Mr. Roosevelt set up last year to pre- 
vent discrimination in war hiring because of 
race, creed, or color. 

On two preliminary tests, made with the 
House in committee status, the FEPC, which 
was denounced by southern Democrats as 
“a trouble maker,” and “creator of racial 
prejudice and dissension,” and by Republicans 
as “another creature of executive order 
rather than of law,” appeared to have been 
put out of business. 

In the Independent Offices Appropriation 
Bill, then in conference, agreement had been 
reached on an amendment which would per- 
mit agencies created by executive order and 
not having attained congressional authoriza- 
tion to continue until January Ist only unless 
appropriations are made for their mainte- 
nance. The amendment, sponsored by Senator 
Richard B. Russell of Georgia, concededly 
had the FEPC as a principal target. 

The appropriation voted by the House, if 
passed by the Senate, will exempt the FEPC 
from the provisions of the Russell amend- 
ment and perhaps pave the way for it to 
receive a statutory rank, as is provided in 
bills pending before Congress. 


Carrier Rate Control Continued 


“BPippeonegeseen of the requirement that com- 
mon carriers and other public utilities 
located in states or localities which do not 
regulate maximum rates notify the Office of 
Price Administration thirty days before in- 
creasing their rates was announced recently 
by OPA. 

This action was taken in Amendment 50 to 
Revised Supplementary Regulation 11 to 
GMPR, effective as of May 23rd, extending 
indefinitely the 30-day notice requirement 
which was first effective on March 24, 1944, 
as a 60-day temporary regulation. The ex- 
tension was authorized after consultation with 
representatives of the industries concerned. 

Unregulated common carriers and public 
utilities, by this action, are required to con- 
form to the same notice requirements as 
those which govern the same _ industries 
where they are subject to maximum rate 
regulation by Federal, state, or local 
authorities. 


Would Merge Utilities 


meee of a single utility, to be known 
as the Empire District Electric Company, 
through merger of four concerns which 
operate near the juncture of Missouri, 
Kansas, Arkansas, and Oklahoma, was pro- 
posed last month by Cities Service Power & 
Light Company, the parent company. 
Applications have been filed with the 
Securities and Exchange Commission and the 
Missouri and Kansas administrative bodies 
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concerned, an announcement said. The SEC 
also was asked to approve public sale by 
Cities Service Power & Light of its interest 
in the merged company, in conformity with 
the Holding Company Act. 

Brought together would be the present 
Empire District Electric Company, Ozark 
Utilities Company, Lawrence County Water, 
Light & Cold Storage Company, and Benton 
County Utilities Corporation. 

Cities Service planned to exchange $9,970,- 
846 principal amount and par value of secur- 
ities of the four for $3,500,000 common stock 
of the new company and said “the capital 
surplus to be created” would be used to 
adjust book cost of the plant of the merged 
company to an original cost basis. 


ICC Criticized 


HE Interstate Commerce Commission was 
severely criticized recently for its alleged 
failure to promote full use of motor carriers 
by removing restrictions on their operation. 
The criticism was made by the Board of 
Investigation and Research set up by Congress 
under the Transportation Act of 1940. It 
proposed that Congress and the President 
direct the commission, by legislation, to re- 
move many of the restrictions. It also sug- 
gested a program of permanent legislation to 
relax controls over motor carriers. 

“Though the commission has permitted 
many carriers to meet emergency service 
needs, a reasonable conclusion is that it has 
not made extensive use of its war powers to 
remove restrictions which necessitate empty 
mileage and idle equipment,” the report said. 
Concluding that the commission has adequate 
power under emergency wartime legislation 
to relax restrictions, the report added: 

“It seems probable that neither the limited 
relaxation of regulatory restrictions by the 
commission nor the leasing program of the 
Office of Defense Transportation has elim- 
inated the greater part of the waste mileage 
occasioned by certificate and permit re- 
strictions.” 

The four specific emergency recommenda- 
tions are: 

1. Removal of all rules restricting the types 
of commodities that may be carried, except 
those which exist because of the carriers’ 
specialized vehicles. 

2. Elimination of all route restrictions re- 
quiring circuitous travel. 


3. Removal of territorial restrictions which 
prevent carriers from serving all points with- 
in authorized territories. 

4. Elimination of return-haul restrictions 
preventing trucks from carrying full loads 
both directions. 


ODT Urges More Travel Cuts 


Ww the warning that 1944 probably 
would be “one of the largest convention 
years in recent history,” despite pleas that 
conventions be canceled to reduce travel, the 
Office of Defense Transportation called upon 
the government recently to take the lead 
“aggressively” in discouraging further con- 
vention and vacation transportation. 

One of the first steps the government must 
take, according to Colonel J. Monroe John- 
son, ODT Director, is to refuse to “attend 
or participate” in a convention which is not 
essential or does not help to shorten the war. 


Court Upholds FPC 


HE Eighth United States Circuit Court of 
Appeals on June 6th affirmed an order of 
the Federal Power Commission reducing the 
rates of the Panhandle Eastern Pipe Line Com- 
pany and its subsidiaries, the Illinois Natural 
Gas Company and the Michigan Gas Trans- 
mission Corporation. The company sought re- 
versal and review of a rate reduction to 64 per 
cent on an investment capital of $4,363,925 
ordered by the FPC on September 23, 1942. 
Judges John B. Sanborn and Joseph W. 
Woodrough, concurring, said the FPC should 
be free from judicial interference in regulating 
rates of natural gas companies. Judge Walter 
G. Riddick, who dissented, expressed the 
opinion that the order, in effect, was a con- 
fiscation of company property and exceeded 
statutory limitations. 


Canada Advances Canal 


IDENING and deepening of the canal 
W linking the St. Lawrence river to Lake 
Champlain, improving direct water transpor- 
tation between Montreal and New York, 
probably will be undertaken by Canada after 
the war. 

While no definite plans have been prepared, 
the proposal for the Richelieu-Chambly canal 
is known to be on the list for consideration 
as a postwar undertaking. 


y 
Alabama 


Codperative Deal Approved 


Cc Wicxarp, Secretary of Agricul- 
ture, on May 29th formally approved the 
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purchase of electrical properties of the 
Alabama Water Service Company by seven 
Rural Electrification Administration codpera- 
tives and three municipalities in Alabama for 
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$2,500,000. Funds for the purchase will be 
made available when the deal is approved by 
the REA Administrator, Harry Slattery, it 
was announced. 

U. S. Senator Hill, Democrat of Alabama, 
said $2,075,000 of the purchase price was put 
up by codperatives of the REA and the re- 
maining $425,000 by the municipalities of 
Andalusia, Elba, and Opp. 

The properties involved, Hill said, are in 
the counties of Covington, Barbour, Pike, 
Geneva, Coffee, Crenshaw, Dale, Conecuh, 
and Monroe. 

Thomas W. Martin, president of Alabama 


Power Company, said his utility was not in- 
terested in purchasing the properties of 
Alabama Water Service. In a formal state- 
ment, Martin said: “Our attention has been 
called to a statement” by Harry Slattery, 
REA Administrator, “that Alabama Power 
Company might pay $2,400,000 for . . . prop- 
erties of the Alabama Water Service Com- 
pany in southeast Alabama.” He said his 
company was not interested “in buying the® 
properties at any such figure as indicated by 
Mr. Slattery,” and considered the holding 
worth at least $1,000,000 less than the amount 
mentioned. 


Arkansas 


Says Co-op Plans Expansion 


ESTIMONY concerning plans of the Ark- 

La Electric Codperative to supply cheap 
power to rural codperative members after 
the war was presented to the state utilities 
commission last month by four power com- 
panies seeking to have Ark-La brought under 
full commission control. 

P. S. Lasley, Little Rock lawyer repre- 
senting the companies, made no attempt to 
pe as alleged in the complaint, that Ark- 

a was selling electricity at a profit and in 
competition with the private companies to 
the Defense Plant Corporation, owner of the 
Jones Mill aluminum plant near Hot Springs. 

Instead, he introduced into the record 
through C. S. Lynch, vice president of 
Arkansas Power & Light Company, one of 
the complainants, exhibits seeking to show 
Ark-La intended postwar competition under 
a plan to serve most of rural Arkansas south- 
west of a line extending from Benton county 


in the northwest to Arkansas county in the? 
southeast. 
Mr. Lynch declared the Oklahoma Gas &# 
Electric Company, Southwestern Gas & Elec- # 
tric Company, and AP&L hold contracts to™ 
serve rural codperatives in the same area.) 
These companies and the Arkansas-Missouri? 
Power Corporation have complained that® 
Ark-La is a “public utility” and should com-# 
ply with regulations imposed on other public 
utilities. ‘ 
Ark-La offered only one witness, R. 1L@ 
Davis of De Ridder, Louisiana, farmer, 
manager of the Beauregard Electric Codpera-© 
tive and president of Ark-La since its or-© 
ganization in June, 1941. 
Later, Commission Chairman Marvin Hath-® 
coat directed that Mr. Lasley file a brief 
within thirty days after completion of the 
record and that John A. Sherrill, lawyer for® 
Ark-La, file a brief twenty days later. Mr.# 
a then will have ten days for a reply 
rief. : 


Colorado 


Air Regulation Backed 


——- regulations are necessary for intra- 
state air transportation, Chairman Henry 
Sherman of the state public utilities commis- 


sion declared recently, since the Federal 
Civil Aeronautics Board has announced it 
has no jurisdiction over small feeder lines. 

Sherman referred to a statement of Repre- 
sentative Bullwinkle, Democrat of North 
Carolina, in the House last month that 
Colorado’s proposed regulations for intra- 
state air travel “could completely hamstring 
our air transportation system.” 

Bulwinkle urged consideration of the Lea 
aviation bill, which he said would “prevent 
the imposition by states of burdensome, con- 
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flicting, and duplicating regulations upon in- 
terstate air commerce.” 

Because of the complexity of the issues 
brought out at a hearing in Denver early last 
month on proposed regulations for air car-§ 
riers in Colorado, the state commission 
authorized air lines and other interested par-§ 
ties to prepare written briefs within thirty 
days. 

A vigorous objection to any state regulation 
of air commerce was voiced by Hal C. Thur- 
man of Dallas, Texas, counsel for Braniff 
air lines. 

If Colorado establishes state control of air 
carriers, he declared, other states would 
be sure to attempt the same procedure. The 
results, he said, would be chaotic. 
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Sherman said if the states do not regulate 
intrastate travel, it will not be regulated at 


all, since the CAB does not intend to super- 
vise small feeder lines within a state. 


District of Columbia 


Commission Appointment 


ys F. Remy, 36-year-old assistant to 
chairman of the Civil Aeronautics Board, 
was appointed last month to replace Gregory 
Hankin as a member of the District of 
Columbia Public Utilities Commission. 
Reilly, a native of Pittsburgh, has lived in 
Washington for the past sixteen years. He 


was educated at Mount St. Mary’s College 
at Emmittsburg, Maryland, and took his law 
degree at Columbia University. He was 
admitted to the District Bar in 1935. After 
three year’s practice, he joined the corpora- 
tion counsel’s office, where he served for two 
and a half years. Reilly left there to become 
a trial examiner in the CAB in 1940, and was 
promoted to his present post last September. 


Georgia 


Electric Rates Reduced 


HE Georgia Power Company, subsidiary of 
Commonwealth & Southern Corporation, 
was recently ordered by the Georgia Public 
Service Commission to reduce electric rates by 
$1,058,000 annually. 
The new rate schedules became effective June 
Ist for commercial and general service, as well 
as for wholesale resale service, and apply on 


July 1st to municipal and codperative custom~- 
ers. 

The state commission in announcing its order 
said as its opinion that this is the maximum 
amount of revenue loss which can be justified 
at this time. 

The commission contemplates reviewing the 
results of its present rate reduction order, to- 
gether with operating expenses of the company, 
during the next several months. 


Louisiana 


Gas Board Proposed 


— to investigate the waste and 
misuse of natural gas in the state of 
Louisiana and to find the remedies for the 
situation was proposed in a bill introduced 
recently in the state house of representatives 
by Morris A. Lottinger, Terrebonne parish, 
and Turner P. Morgan of Caddo. The bill as 
introduced provides in its title: 

To enable the legislature to carry into 
effect_the provisions of § 1 of Article VI of 
the Constitution of Louisiana, which makes 
it mandatory on the legislature to enact all 
laws necessary to protect, conserve, and re- 
plenish the natural gas resources of the state, 
and to prohibit and prevent the waste or any 
wasteful use thereof; creating a commission 
which shall have full power and authority to 


investigate the matter of properly protecting, 
conserving, and replenishing the natural gas 
resources of the state whether produced from 
natural gas sands or produced as an incident 
to the production of oil, and the prohibiting 
and preventing of the waste or any wasteful 
use thereof; directing said commission to 
report and make recommendation for suitable 
legislation for the protection, conservation, 
and replenishment of the said natural gas 
resources of the state and for the prohibition 
and prevention of any waste or any wasteful 
use thereof, and making an appropriation to 
carry this act into effect. 

As introduced by Representatives Lottinger 
and Turner the measure is not an adminis- 
tration bill but it was understood that 
Governor Hames H. Davis and his advisers 
regarded it with favor. 


Michigan 
plan to cut their rates to consumers in order 
to avoid 1944 payments of Federal excess 


profit taxes. 
In Lansing for a conference called by the 
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Utilities Oppose Cuts 


AJoR public utility companies of Michigan 
early this month opposed formally any 
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state public service commission, as a result 
of a recent state supreme court decision, 
company executives argued that while excess 
profit taxes may be considered in fixing rates, 
the court avoided any declaration that rates 
must be cut in order to forestall excess profit 
taxes. 

Commission records show that a dozen of 
the biggest privately owned utilities in the 
state have set aside approximately $30,000,- 
000 for their 1944 liability under the Federal 
levy. Municipal and other groups contend 
this money can be deducted from consumers’ 
bills without financial injury to the companies. 

The Detroit Edison Company, the Michigan 
Consolidated Gas Company, and the Con- 
sumers Power Company were among the big 
companies which doubted that rates should 


¥ 


be cut. All of them emphasized that present 
high revenues depend largely on war plant 
activities, which may end suddenly. 

Asked by the commission to indicate 
whether rate adjustments could be made to 
avoid the Federal tax, Prentiss M. Brown, 
chairman of the board for Detroit Edison, 
said: “We cannot state any such adjustment 
because it is impossible to forecast a‘ con- 
tinuance of , the heavy wartime demand for 
our service. 

John W. Batten, president, Michigan Con- 
solidated Gas, argued that his company’s re- 
turn on its investment already is low, and 
any rate reduction might impair its ability 
to serve the public. Consumers Power argued 
that the present revenue level is temporary 
and not a proper basis for rate changes. 


Missouri 


Transit Strike Ends 


Goeareans and busses again were in service 
on June 2nd, marking the end of a 37- 
hour strike of 3,500 St. Louis Public Service 
Company operators and maintenance men. 

A secret ballot vote of 630 to 399 put the 
750 busses and 700 streetcars back into opera- 
tion several hours ahead of the 5 Pp. M. 
rush hour. 

Paul Nachtman, chairman of the Kansas 
City regional War Labor Board, who con- 
ducted the balloting, said he would step out 
of the case after a meeting with the board 
of directors of the striking union, the AFL 
Amalgamated Streetcar, Electric Railway & 
Motor Coach Employees. 

It was expected the dispute would be re- 


ferred to the 3-man WLB panel which 
recently passed on a new company-union con- 
tract. 

Differences in interpretation of base and 
overtime pay clauses in the contract prompted 
the unauthorized strike. 


Utility Deal Concluded 


HE state public service commission early 

this month approved the sale of the 
Maryville Electric Light & Power Company 
to the Missouri Power & Light Company of 
Jefferson City for $1,271,288. 

It also authorized the sale of the Missouri 
Power & Light Company to the Continental 
Gas & Electric Company of Chicago for 
$3,729,800. 


¥ 
Nebraska 


Takes over Consumers Unit 


HE city of Sidney on May 26th took for- 
mal possession of the power properties 
of the Consumers Public Power District in 
that city, climaxing two and a half years of 
proceedings, including litigation in both the 
district court at Sidney and the state supreme 
court. 
The property included the transmission 


lines to a point four miles south of Bridge- 
port and distribution systems of Dalton, 
Gurley, and Sunol, as well as properties in 
Sidney proper. 

Papers transferring the property were 
signed in Omaha by Dr. R. E. Roche, chair- 
man of the Sidney board of public works, 
and City Attorney P. J. Heaton. The bonds 
in the amount of $740,000 have been signed 
by Mayor Thomas and City Clerk Jones. 


i 
New York 


Utility Denied Injunction 


HE court of appeals held unanimously 
last month that the state water power 
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and control commission could proceed to fix 
rates to be charged to the Niagara Falls 
Power Company for 15,100 cubic feet of 
water diverted from the Niagara river. 
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An opinion by Associate Judge Charles S. 
Desmond asserted that the company had 
shown no case for an injunction which it 
sought in order to block the fixing of rates 
prior to determination of the constitutional- 
ity of a 1943 law authorizing collection of 
the rental. 

At the same time, the state’s highest court 
held that the state supreme court had juris- 
diction to decide the constitutionality of the 


act and that the company had adopted the 


proper procedure. These were among ques- 
tions certified to the high court along with 
the appeal. 

The decision affirmed an appellate division 
ruling of last December which reversed a 
decision by State Supreme Court Justice 
Russell. He previously dismissed a company 


@ petition to restrain the water power and con- 


trol commission from fixing rates prior to 


J determination of the law’s constitutionality. 


The act permits the state to charge rental 


4 for an additional 15,100 cubic feet of water. 
a The company now pays $400,000 a year for 
44900 cubic feet per second. 


Merger Ruling Appealed 


: g-® companies embraced in the Niagara 


Hudson system on May 3lst applied to 


the state supreme court at Albany for a 
review of the state public service commis- 
sion’s orders disapproving the proposed con- 
solidation whereby the electric and gas oper- 
ating companies in the Niagara Hudson 
system would be consolidated into a single 
company. The consolidation was part of a 
reorganization plan developed to effect com- 
pliance with orders of the Securities and 
Exchange Commission under the “death 
sentence” provisions of the Public Utility 
Holding Company Act of 1935. 

The state commission denied the applica- 
tion of the companies to consolidate last 
January and later refused to grant a rehear- 
ing. 

In the memorandum accompanying the 
order of denial the commission said that the 
proposed consolidation was not in the public 
interest. The commission questioned amounts 
in the fixed capital accounts of the con- 
solidating companies as being in excess of 
“original cost” and questioned the adequacy 
of the depreciation reserves on a retroactive 
straight-line basis. 

In their petition to review, the companies 
contend that the action of the commission 
is “arbitrary and capricious and constitutes 
a confiscation of the property of the peti- 
tioners.” 


Ohio 


Reduction Ordinance Adopted 


HE Cleveland city council last month 
adopted an ordinance calling for a re- 
duction of $1,200,000 annually in electric rates 


Ml of the Cleveland Electric Illuminating Com- 
MY pany. 
W would replace those now in effect which had 
been provided for in a 4-year agreement 


The new rates, if made effective, 


expiring on July 7th. 

Officials of the company announced their 
intention of resisting the rate reduction order 
and may appeal the case to the state public 
utilities commission. 

In enacting the ordinance, the city’s officials 
contended that, on the basis of last year’s 
earnings, the rate cut would cost the com- 
pany only $366,000 after taxes. Company 
officials recently pointed out that since 1939 
the utility’s electric sales have increased 144 
per cent, but during the same period net 
income actually declined 15 per cent. 


Gas Rate Reduction Asked 


T= Cincinnati council’s utilities committee 
recently passed a 2-year gas rate or- 
dinance calling for a flat reduction of 5 
per cent in gas rates. The committee said this 
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proposal would save consumers about $400,000 
annually. 

H. C. Blackwell, Cincinnati Gas & Electric 
president, asserted there was nothing to 
justify a reduction in either gas or electric 
rates at this time. He had suggested that the 
present gas and electric rate ordinances be 
extended for a year to allow time for deter- 
mining what effect the war, the man-power 
situation, and other problems would have. 

The council also extended for 120 days the 
present electric rate ordinance to allow the 
public utilities committee to negotiate a new 
contract with the Cincinnati Gas & Electric 
Company. 


Gas Company Sold 


ALE of the Portsmouth Gas Company by 

the Associated Gas & Electric Company 
to A. L. Klees and George Shaw of New 
York, subject to approval of the Securities 
and Exchange Commission, was announced 
recently. The price was not mentioned. 

Mr. Klees said the management would not 
be changed and he intended to ask at once 
a lower wholesale rate from the United Fuel 
Gas Company of West Virginia, which sup- 
plies Portsmouth Gas. 
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Oregon 


Power Rebate Ordered 


usTOMERS of Portland General Electric 
and Northwestern Electric companies 
will receive more than $1,110,000 under a 


rebate order issued last month by the state 
public utilities commissioner. 

The refund, an 86 per cent discount on one | 
month’s bill, was agreed upon by both utility § 
firms. 


Tennessee 


Gas Company Deal Dead 


HE city of Knoxville has canceled for the 

duration at least plans to acquire the 
Knoxville Gas Company property, Chairman 
Charles S. Simms of the city council gas 
committee said recently. 


Simms said the committee decided that the 
purchase was not advisable at this time. 

“There are no immediate prospects of & 
natural gas coming to Knoxville and we @ 
would have to get along on artificially pro- § 
duced gas.for some time if we could buy 
the company,” he said. 


Utah 


Application Studied 


_ application for permission to transfer 
- & operating rights of Utah Light & Trac- 
tion Company to a newly formed corporation, 


Salt Lake City Lines, was taken under advise- 9 
ment on May 3lst by the state public service F 


commission after further hearing in the matter. 7 


If authority is granted, UL&T will sell the © 
new company its transportation property. } 


Virginia 


City Refused Gas Rights 


LANS of the city of Richmond to supply 
P the homes in the defense housing proj- 
ects, now under construction in Richmond, 
with city gas were recently upset by the 
refusal of the War Production Board to give 
the city permission. 


Director Hobson was informed that the © 
request could not be complied with as Rich- § 
mond is on the critical list in regard to gas 
production, and the WPB hesitates to allow 
it to extend its services in regard to gas as © 
the demand for gas heat this winter may be 
as great as the city can meet. WPB engi- © 
neers recently visited the city’s gas plant. FS 


Washington 


Schedule to Be Changed 


HE department of public service on May 

31st said the Puget Sound Power & Light 
Company would make available on July 1st 
a new rate schedule, covering sales of electric 
power at wholesale to municipalities, public 
utility districts, rural codperative associations, 
and other similar public bodies purchasing elec- 
tric power for resale. 

The new schedule is based on a contract 
period of five years and applied to the present 
level of consumption of customers served by 
the company who may become eligible for 
this rate, it would result in an over-all 
saving of approximately $54,000 annually. 
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Negotiators Quit 


HE negotiating committee of the Puget 

Sound Utility Commissioners’ Associa- 
tion named to attempt to acquire the proper- 
ties of the Puget Sound Power & Light 
Company has resigned and its work will be § 
carried on by the association’s executive com- § 
mittee, it was announced at headquarters in 
Seattle last month. 

Dr. Paul J. Raver, Bonneville Administra- 
tor, resigned as negotiating agent several 
weeks ago following the breakdown of efforts 
to buy the properties for $90,000,000. Chair- 
man of the negotiating committee was A. G. 
Ziebell, Snohomish county. 
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The Latest 
Utility Rulings 


Commission Decision on Inflationary Effect 
Of Rate Increase Held Final 


ty appeal from orders of the Fed- 
eral District Court setting aside 
orders of the Interstate Commerce Com- 
mission increasing rates of the Hud- 
son & Manhattan Railroad Company, 
the United States Supreme Court ad- 
hered to its policy of noninterference 
with commission findings. It was said 
that the court could not hold that the 


q@ judgment of the commission is less final 


merely because it has been exercised for 
relief of the company. 

The limited rights of the Price Ad- 
ministrator as an intervener, stated in 


7 Vinson v. Washington Gas Light Co. 


(1944) 52 PUR(NS) 257, 64 S Ct 731, 


were again noted by the court. It was 
4 pointed out that the Stabilization Act did 


not give the Administrator a standing 
superior to that of other litigants to ask 


@ the courts to override the normal discre- 


tion of the commission in granting or 
refusing rehearings. 
The Price Administrator had con- 


I tended that the record was “stale” and 


that a fresh record was important. The 
court said: 


One of the grounds of resistance to ad- 
ministrative orders throughout Federal ex- 
perience with the administrative process has 
been the claims of private litigants to be en- 
titled to rehearings to bring the record up to 
date and meanwhile to stall the enforcement 
of the administrative order. Administrative 
consideration of evidence — particularly 
where the evidence is taken by an examiner, 
his report submitted to the parties, and a 
hearing held on their exceptions to it—always 
creates a gap between the time the record is 
closed and the time the administrative deci- 
sion is promulgated. This is especially true if 
the issues are difficult, the evidence intricate, 
and the consideration of the case deliberate 
and careful. If upon the coming down of the 
order litigants might demand rehearings as a 
matter of law because some new circum- 
stance has arisen, some new trend has been 


observed, or some new fact discovered, there 
would be little hope that the administrative 
process could ever be consummated in an or- 
der that would not be subject to reopening. 
It has been almost a rule of necessity that 
rehearings were not matters of right, but 
were pleas to discretion, And likewise it has 
been considered that the discretion to be in- 
voked was that of the body making the or- 
der, and not that of a reviewing body. 


The commission considered that a one- 
cent increase in fare was unlikely to 
have any inflationary effect and that the 
effect upon the cost of living, while a 
factor to be given consideration, would 
be so slight as to be negligible. The 
court observed that the commission has 
responsibility for maintaining an ade- 
quate system of wartime transportation. 
It is without power to protect these 
essential transportation agencies from 
rising labor and material costs. It can 
decide only how such unavoidable costs 
shall be met. 

The problem is intricate, and, as stated 
by the court, 

What rates are required to meet actual and 
proper operating expenses, what revenue 
must be available to avoid defaults and sus- 
tain credit, what divisions should be made on 
interchanged traffic are as complex problems 
in rate making as can readily be imagined. 
The delicacy of the commission’s task in war- 
time is no reason for allowing greater scope 
to judicial review than we are willing to ex- 
ercise in peacetime. We think the weight to 
be given to the Price Administrator’s conten- 
tions was for the commission, not the court, 
to determine. The scope of proper judicial 
review does not expand or contract, depend- 
ing on what party invokes it. It is as narrow 
now as it was when appealed to by the com- 
pany. 


Interstate Commerce Commission et al. 
v. City of Jersey City et al., reversing 
Jersey City v, United States (1944) 51 
PUR(NS) 257, 54 F Supp 315. 
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Commission May Exclude Excess Profits Taxes 
From Operating Expense 


7 supreme court of Michigan, by 
a 4-to-3 decision, reversed the 
order of the state commission in 
Detroit v. Detroit Edison Co. ( 1943) 
50 PUR(NS) 1, dismissing a petition 
for an electric rate reduction. The ques- 
tion narrowed down to whether the com- 
mission, in passing upon a petition to 
reduce rates, should consider and exer- 
cise its discretion in respect to the ex- 
clusion in whole or in part of “excess 
profits” which are subject to a 90 per 
cent tax payable to the Federal govern- 
ment. 

The commission had disclaimed that it 
possessed any power to consider this 
matter. It thus, in the words of the 
court, ignored its discretionary authority 
to exclude those items from public 
utility operating expenses which place 
unnecessary burdens upon the consumer. 
The court declared: 


The commission arrived at its conclusion 
in the instant case upon the erroneous as- 
sumption that it was wholly without power 
to exclude from its consideration in fixing 
the rate to be charged to the consumer the 
undisputed fact that the presently approved 
rate produces “excess profits of approxi- 
mately $8,000,000 on which there is a 90 per 
cent excess profit tax.” Under such circum- 
stances it cannot be said that a fair and ade- 
quate hearing was had before the commis- 
sion. 


Exclusion of an unnecessary element, 
such as avoidable taxes, the court con- 
tinued, is not inconsistent with the hold- 
ing of the court in Public Utilities Com- 
mission v. Michigan State Teleph. Co. 
228 Mich 658, PUR1925C 158, 200 NW 


749. Referring to the case of Galveston 
Electric Co. v. Galveston, 258 US 388, 


66 L ed 678, PUR1922D 159, 42S ct& 


351, which was intimated by a dissenting 


judge as controlling, it was said that the § 
authority of this case was limited tof 


normal taxes and not to abnormal and 
avoidable taxes on “excess profits,” even 
though it must be conceded that the term 


by which such tax is designated is af 
misnomer. Excess profits taxes are af 


question of fact for determination by 
the commission. 


indicated as follows: 


The commission should not require the § 
utility corporation to reduce its rates for the @ 


period during which it has paid excess prof- 
its taxes, nor for a period during which it 
may be liable for such payment on accrued 


taxes. It should take into consideration the @ 


usual elements of rate determination as well 


as obsolescence and depreciation of capital § 
assets due to any extraordinary situations 7 


arising out of war conditions such as the ef- 


fect of unusual and heavy wartime loads. © 


It may also consider the time lag in a re- 
turn to normal conditions and the period 


elapsing before a redetermination can again © 
be made of a reasonable rate. The public § 
should not be required to pay rates that will @ 
yield an extraordinary profit to the utility § 


and the stockholders of the utility on the 


other hand are at all times entitled to a fair F 


return on their investment. 


The cause was remanded for recon-¥ 


sideration and determination so that 


the present rate might be maintained or § 


reduced as the commission should de- 
termine in the light of the court decision. 
City of Detroit v. Michigan Public 
Service Commission. 


@ 


Bond Extension Disapproved When Not Supported 
By Capitalizable Assets 


7 Pennsylvania commission de- 
nied authority to the Waynesboro 
Gas Company to extend to February 1, 
1963, the maturity date of bonds which 
matured on February 1, 1943. It had 
been proposed to reduce the interest rate 
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from 5 per cent to 4 per cent. All bond- 
holders had agreed to the extension. The 
commission did not consider the capi- 
talizable assets of the company sufficient 
to support the bonds. 

If the extension were permitted, the 


The extent to which 7 
these taxes should be disallowed was © 
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company would have $175,000 principal 
amount of bonds and $100,000 par value 
of common stock outstanding. The book 
value of the company’s capitalizable as- 
sets was stated at $326,835.32, but there 
was included $100,000 for franchises 
which the commission said was obvious- 
ly out of proportion, and therefore this 
amount was not a proper support for se- 
curities. The commission said in part as 
follows : 


As a general rule, we favor original cost 
to a utility of used and useful long-lived 
plant, less a reasonably adequate deduction 
for depreciation, as a base for long-term 
securities. But the base figure of $325.881 
for utility plant is its book value. This 
figure may be more or less than the original 
cost of the plant, which is unknown. 

The adequacy of the reserve for deprecia- 
tion and the life expectancy of the plant are 
also unknown. It appears that the company 
is considering substituting natural gas for 
manufactured gas. This, if done, probably 
would improve income, but at the same time 
would entail the abandonment, or partial 
abandonment, of gas production plant and 
related properties, and would also require 
the construction—and financing—of a mile- 
long pipe line to transport the natural gas 
to Waynesboro. 


Elimination of the franchise item 
would result in the amount of securities 


e 


Discrimination Not a Basis for Action to 
Recover Overcharge 


SHOWING by a customer that there 

has been unlawful discrimination 
and preference by a public utility fails 
to establish a cause of action for an 
overcharge where this customer was 
charged the, legal rate. On this ground 
the supreme court of Texas held that an 
electric customer was not entitled to re- 
cover the difference between charges 
under rates applicable to lighting and 
more favorable rates under a power rate 
schedule which had in some cases been 
applied to power and light. 

The public interest in public utility 
tates is not alone that the rate be reason- 
able from the viewpoint of the indi- 
vidual consumer, but that it be such as 
fairly to insure that the utility can con- 
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exceeding by $48,164.68 the amount of 
total capitalizable assets, and the amount 
of bonds outstanding would bear the 
“high ratio” of 83.8 per cent to the 
amount of adjusted fixed capital less re- 
serve for depreciation. 

In no case, the commission said fur- 
ther, should securities be issued in an 
amount greater than the reasonably pro- 
spective earnings warrant. They should 
not be issued unless there are reasonable 
prospects that interest and dividends can 
be paid over the lives of the securities, 
and adequate provision be made for re- 
tirement of debt securities. Earnings of 
the company available for payment of 
bond interest in recent years had ranged 
from 1.90 in 1939 to 1.32 in 1943. These 
earnings-to-bond-interest ratios, said the 
commission, obviously did not afford a 
sufficient margin of safety to the com- 
pany, The commission suggested a scal- 
ing down of capitalization. 

In order to give the company time to 
formulate a feasible and comprehensive 
plan of financial reorganization, exten- 
sion of the date of maturity of certain 
of the bonds to February 1, 1945, was 
approved. Re Waynesboro Gas Co. (Se- 
curities Certificate No. 375). 


tinue to perform its public function. Fix- 
ing and regulating utility rates is a 
governmental function inherent in the 
state but delegable to municipal corpo- 
rations as to utilities operating within 
their limits, 

The more favorable rate, the court 
ruled, was meant to be applied only to 
power consumption. Its terms excluded 
any idea that it was to be applied to 
electricity used for incidental lighting. 
It then came to the controlling question, 
whether a utility rate made available by 
contract between the utility and a city 
and later by ordinance to a given class 
of customers could be made available to 
a customer not of that class simply by 
the fact that the utility extends the rate, 
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over a period of years, to other consum- 
ers who are also not of that class but 
who, as to material billing factors, are 
similarly situated as the complaining 
customer. The court continued: 


To answer that question in the affirmative 
would mean that the value of utility service 
is to be measured not by a rate fixed in the 
public interest by governmental action but 
by whatever figure might result from secret 
misuse and abuse of that rate by agents of 
the utility in the interest of a few favored 
customers. It would take from the legisla- 
ture or its delegate the function of rate mak- 
ing and invest the same in the utility itself. 


e 


To hold that the customer’s damage 
could be measured by the difference be- 
tween the lawful rate collected and the 
lower rate unlawfully collected from a 
few other customers similarly situated, 
said the court, would arbitrarily measure 
damages by undercharges and would 
create a legalized but endless chain of 
departures from the fixed rate. It would 
extend the effect of the utility’s original 
wrong and thus destroy the equality and 
certainty of rates. Kousal et al. v. Texas 
Power & Light Co. 179 SW {2d) 283. 


Building Owner Selling Electricity Outside 
Operates As Public Utility 


nN order of the Missouri commission 
requiring building owners to cease 
and desist from the distribution and 
sale of electric energy in competition 
with an electric company was sustained 
by the Kansas City Court of Appeals 
upon a finding that this was a public 
utility business. They had originally in- 
stalled equipment to serve their own 
buildings but had later taken on custom- 
ers in addition to their own buildings 
and tenants. 

The respondents in the proceeding had 
solicited business and held out as an in- 
ducement that they would furnish elec- 
trical energy at rates 15 per cent less 
than those charged by the electric com- 
pany. They used and distributed a 
printed bill virtually a duplication of bills 
used by the company wherein the same 
rates were charged but a 15 per cent 
discount featured. There was evidence 
that they had collaborated in preparing 
and approving the printing and distribu- 
tion of a newspaper article stating that 
they were equipped to serve factories, 
business houses, and homes, and were 


installing meters wherever units of sub- 
scribers could be found. 

The respondents, the court ruled, were 
not a public utility in so far as their 
facilities and activities were confined to 
the manufacture, distribution, and sale 
of electric energy to themselves and to 
their own buildings and tenants. They 
contended that their business was not a 
public utility because their facilities 
were designed and intended primarily to 
be used for production of energy for 
consumption in their own business and 
in buildings owned by them, and that 
they were merely selling their surplus 
energy. The court said that whether or 
not their business was a public utility de- 
pended upon what they actually did. The 
evidence was sufficient to support a find- 
ing to the effect that they held them- 
selves out as willing to sell to all comers 
who desired service in the immediate 
vicinity of their plant, a district consist- 
ing of several blocks, and that they did 
sell to all such customers, State ex rel. 
and to Use of Cirese et al. v. Public 
Service Commission, 178 SW (2d) 788. 


e 


Other Important Rulings 


the Interstate Commerce Commission 
directing the cancellation of tariffs elimi- 
nating charges for spotting cars in an 
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HE United States Supreme Court 
denied a rehearing of an appeal 
from a decree setting aside an order of 
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industrial plant, the court holding that a 
rehearing should not be granted because 
of changes in the location and arrange- 
ment of tracks made after the case had 
been submitted to the commission, where 
it was not shown that the changes were 
of a character which would require any 
modification of the commission’s order. 
United States v. Wabash Railroad Co. 
et al. 


A telephone company may refuse 
service on a flat rate basis to a subscriber 
who actually lives outside the exchange 
area and by his own election is a foreign 
exchange subscriber on that exchange, 
although other subscribers actually liv- 
ing in the exchange area are permitted 
sich a flat rate service, according to a 
ling of the Pennsylvania Utility Com- 
Bnission. Ludwig v. Bell Telephone Co. 
of Pennsylvania (Complaint Docket No. 
13952). 


The Kansas Supreme Court, awarding 
|: judgment in favor of a railroad in an 
action to recover an undercharge on an 
interstate freight shipment, ruled that the 
only rate which may lawfully be charged 
is the rate published and filed in con- 
formity with Federal law, and_ that 
neither the good faith of the parties in 
wllecting or paying a freight charge 
computed on a rate lower than the lawful 
rate nor the giving of a receipt showing 
payment in full is a defense in an action 
to recover on the undercharge. Thomp- 
son v. Richards, 146 P(2d) 359. 


The Colorado commission denied au- 
thority to lease a portion of a permit au- 
thorizing freight transportation with the 
statement that as a general practice the 
commission has not permitted a portion 
of private carrier authority to be trans- 
ferred. In this case, it was said, the grant 
of authority would, in effect, institute a 
new operation, or at least authorize a 
service which had not been furnished for 
along time. Re Goldstein (Decision No. 
i’ Application No. 3162-PP-AAA- 

) 


The Pennsylvania commission discon- 
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tinued without prejudice a proceeding in- 
stituted against the Railway Express 
Agency to determine whether it was vio- 
lating the law by transporting freight for 
various railroads, with the statement that 
all transportation agencies are under 
great strain in the performance of their 
patriotic duty to provide for the carriage 
of goods necessary to our war economy. 
Commissioner Buchanan dissented. 
Pennsylvania Public Utility Commission 
v. Railway Express Agency, Inc. (Com- 
plaint Docket No. 11288). 


Exemption from the competitive bid- 
ding requirements of Rule U-50 was de- 
nied by the Securities and Exchange 
Commission where a subsidiary of a 
holding company proposed to issue pre- 
ferred stock which was first to be offered 
to existing stockholders in exchange for 
outstanding preferred, while investment 
bankers were to be compensated for ef- 
fecting exchanges, standing by, and un- 
derwriting the unexchanged portion of 
the new issue. Re Northern Indiana Pub- 
lic Service Co, (File No. 70-882, Release 
No. 5031). 


An order of the Interstate Commerce 
Commission permitting a competing 
motor carrier to enter existing carriers’ 
territory when their activities were cur- 
tailed by wartime restrictions did not 
violate the Fifth Amendment of the Con- 
stitution, according to a ruling of the 
Federal District Court. North Coast 
Transportation Co. et al. v. United 
States, 54 F Supp 448. 


The Pennsylvania commission dis- 
missed for lack of jurisdiction applica- 
tions relating to construction of cross- 
ings at grade along a track constructed, 
owned, and operated by the United 
States to connect a railroad with an ordi- 
nance plant, on the ground that the 
connecting track was not a facility of the 
railroad. This was said to be the counter- 
part of the case, Pennsylvania R. Co. v. 
Public Utility Commission (1944) 35 A 
(2d) 584, where jurisdiction was sus- 
tained because the carrier supplied a 
switch connection and operated its trains 
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over the siding. Re United States of 
America et al. (Application Docket Nos. 
61262, 61283). 


The Arizona commission held that a 
person hauling logs for compensation 
under contract with a lumber company 
wholly over a private road constructed 
and maintained by the lumber company, 
such road not intersecting or touching a 
public highway at any place and being 
posted as a private road, is not a public 
utility and is not required to obtain com- 
mission authorization to furnish such 
service. Re Anderson et al. (Docket Nos. 
9130-V-105, 9125-V-100, Decision No. 
14756). 


A New York court held that the ques- 
tion whether transportation service called 
for by contract was being reasonably 
provided, presented a question of fact 
for judicial determination rather than an 
issue for administrative regulatory con- 
trol, under a complaint alleging a rail- 
road’s breach of contract to furnish 
freight car service to and from plaintiff’s 
loading platforms. Bush Terminal 
Buildings Co. v. Bush Terminal Railroad 
Co. 47 NY Supp (2d) 330. 


The Ohio commission held that a mo- 
tor carrier performing substituted serv- 
ice for a railroad, pursuant to a contract 
whereby the carrier agreed to accept all 
less than carload freight at the railroad 
stations offered by the railroad for de- 
livery, to pay all motor vehicle taxes on 
the equipment, to pay employees and pro- 
vide workmen’s compensation, was not 
conducting operations of a private owner 
of a motor vehicle employed by a trans- 
portation company and was not a con- 
tract carrier, but was a common carrier 
by motor vehicle. But the commission, 
in authorizing such service, ruled that it 
was not required to find that existing mo- 
tor carrier service in the area was inade- 
quate since the company did not pro- 
pose to serve the public being served 
by the existing carriers. Re Pennsyl- 


vania Truck Lines, Inc. (No. 11,320). 


The court of appeals of Kentucky 
held that the statutory provisions limit- 
ing the time in which to petition for re- 
view of a decision of the Division of Mo- 
tor transportation is mandatory, but the 
provision for the filing of the record is 
directory ; and therefore where the peti- § 
tion for review was filed in time and the 
petitioner offered to file the record in § 
time for the court to consider it on trial, 7 
the petition was timely and the record 9 
should have been received. Middleton's 
Adm’x et al. v. Middleton et al. 179 
SW (2d) 227. * 


The circuit court of appeals held that 
where a shipper ordering a 40-foot, 6- §f 
inch freight car included specifications § 
as to height and width which were § 
greater than those of standard cars of ff 
the same length and the railroad fur- F 
nished a 50-foot car, the shipper, by § 
using the car furnished, impliedly 9 
agreed to pay the rate applicable to that 
car, and was not entitled to protection 
of a tariff rule providing that if the car- 
rier is unable to furnish a closed car of § 
the length ordered and furnishes a longer § 
car, the minimum weight shall be that 
fixed for the car ordered. Texas Refin- 
ing Co. v. Louisiana & A. R. Co. 141 
F(2d) 486. . 


The supreme court of Washington 
held that a judgment in condemnation 
should provide for the offset of earnings 


derived from property condemned 
against interest during the period be- 
tween the date of the award and the date 
of actual appropriation, and it should 
also provide for compensation for im- 
provements and betterments made dur- 
ing such period, where their cost cannot 
properly be absorbed as expense of main- 
tenance and operation, and where they 
have been necessary and prudently made. 
Public Utility Dist. No. 1 of Douglas 
County v. Washington Water Power Co. 
et al. 147 P(2d) 923. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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SECURITIES AND EXCH. COM. v. UNITED LIGHT & POWER CO. 


UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


Securities and Exchange Commission 


The United Light & Power Company 


No. 8463 
— F(2d) — 
April 20, 1944 


PPEAL from judgment of United States District Court for 

the District of Delaware approving as fair and equitable a 

plan to effect dissolution of a holding company to comply with 

the provisions of § 11 (b)(2) of the Holding Company Act; af- 

firmed. For lower court decision, see (1943) 51 PUR(NS) 

235, 51 F Supp 217, and for Commission decision, see (1943) 
49 PUR(NS) 8. 


Corporations, § 15.1 — Holding company liquidation — Fair and equitable plan 
: — Participation by junior security holders. 

1. Common stockholders of a holding company, ordered to liquidate pur- 
suant to § 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
(2), should be permitted to participate in the distribution of assets (con- 
sisting of interests in subsidiaries) although preferred stock has a capital 
claim under the corporate charter for its par and arrearages in excess of 
present value, where the financial affairs of the holding company are such 
that it would not be forced to liquidate apart from the necessity of com- 
plying with the provisions of the act; the rights of security holders are to 
be weighed as exactly as the circumstances permit, and each security holder 
must be compensated as exactly as he can for that which he is giving up, 
and when the value of preferred stockholders’ rights are transmuted into 
their equitable equivalents the plan must be deemed to be fair and equitable, 
p. 131. 


im Appeal and review, § 28.9 —Liquidation order of Securities and Exchange Com- 
mission. 

2. An appellate court, in reviewing a judgment approving a plan for dis- 
solution of a holding company to comply with the provisions of § 11(b) (2) 
of the Holding Company Act, 15 USCA § 79k(b) (2), cannot, under the 
provisions of §§ 24(a) and 25 of the act, 15 USCA §§ 79x(a), 79y 
(prescribing the jurisdiction of the court and providing that findings of 
the Securities and Exchange Commission as to facts, if supported by sub- 
stantial evidence, shall be conclusive), make findings and review the evi- 
dence as if de novo, p. 140. 
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Corporations, § 15.1 —Holding company liquidation — Fair and equitable plan 
— Participation by junior security holders — Method of participation. 


3. A plan for participation by common stockholders of a holding company, 
(9] 129 53 PUR(NS) 
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ordered to liquidate pursuant to § 11(b)(2) of the Holding Company Act, 
15 USCA § 79k(b)(2), was approved as fair and equitable where the 
Securities and Exchange Commission had capitalized the chances of the 
common stockholders to receive some value for their present interest in a go- 
ing utility system and granted them participation to the extent of 5 per cent 
of the assets, the 95 per cent going to preferred stockholders, although this 
would give immediate participation in earnings to common stockholders in- 
stead of requiring them to wait over a period of years until arrearages in 
preferred stock dividends would be covered and earnings would be sufficient 
for common stock dividends, p. 140. 


Corporations, § 15.2 — Holding company liquidation — Intervention by stock-@ 
holder. 

4. An owner of preferred stock of a holding company may intervene inj@ | 
a proceeding before the district court to enforce and carry out a plan to 
effectuate the provisions of § 11 of the Holding Company Act, 15 USCA 
§ 79k, although the stockholder did not appear in the proceedings before} 
the Commission ; the proceeding before the district court cannot be deemed 
to be a summary one, and stockholders whose rights are affected have a 
right to be heard, p. 142. : 


Appeal and review, § 80 — Parties — Stockholders — Liquidation under Holding 
Company Act. 
5. A preferred stockholder, although not appearing in proceedings before} 
the Securities and Exchange Commission under § 11(b)(2) of the Hold- 
ing Company Act, 15 USCA § 79k(b)(2), and raising no objection to a 
liquidation plan, has a right to appeal from an order of the United States 
district court approving the plan, p. 142. 


> 


Before Biggs, Jones, and McLaugh- 
lin, Circuit Judges. 


By Biccs, C. J.: The appeal at 
bar presents for our determination 
the question of the meaning of the 
phrase ‘fair and equitable” contained 
in § 11(e) of the Public Utility Hold- 
ing Company Act of 1935, 15 USCA 
§ 79k(e). In view of the exhaustive 
opinion of the Commission,’ those 
of its concurring and dissenting mem- 
bers and that of the district court * 
it is unnecessary to include here an 
extended statement of facts for the 
questions before us are primarily 
those of law. 


The United Light and Power Com- 
pany, a solvent registered holding 
company, a Maryland corporation, is 
at the top of The United Light and 
Power Company system.’ Immediate- 
ly below “Power” is another reg- 
istered holding company, The United 
Light and Railways Company. Most 
of the operating subsidiaries of the 
system are controlled by “Railways” 
and Power owns all of its common 
stock. The Commission has found 
that Power must be liquidated and 
dissolved in order to simplify the 
holding company system as required 
by § 11b(2) of the act, 15 USCA 
§ 79k(b)(2). Power has three 





1See SEC Holding Company Release No. 
4215 (1943) 49 PUR(NS) 8. 
PP (1943) 51 PUR(NS) 235, 51 F Supp 
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8 There were fifty-two companies included 
in the system at the time of the hearings be- 
fore the Commission. Seven of them were 
registered holding companies. 
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classes Of stock; a class A common, a 
dass B common, and a class A pre- 
ferred stock, the last being entitled 
to cumulative dividends. No issue 
is presented by the present review as 
to the rights of the common stock- 
holders vis-a-vis each other. It is 
unnecessary therefore, to describe 
these stocks except to say that the B 
common carries all voting rights in 
the company. Power’s charter pro- 
vides that on the dissolution or liq- 
uidation of the corporation whether 
“voluntary or involuntary” the hold- 
es of the preferred stock “shall be 
entitled to receive out of the net as- 
sets of the corporation, whether capi- 
tal or surplus, for each share of 
stock, one hundred dollars and a sum 
of money equivalent to all cumulative 
dividends on such share, both ac- 
crued and in arrears (whether or not 
the same shall have been declared or 
earned) including the full dividend 
for the then current quarterly period, 
before any payment is made to the 
holders of any stock other than the 

[preferred] stock in accord- 
ance with their rights at the time of 
distribution.” 

It is conceded that upon dissolution 
or liquidation of Power the preferred 
stock would have a principal claim of 
$60,000,000 * and that accumulated 
unpaid dividends, as of December 31, 
1942, amount to $38,700,000, a total 
of $98,700,000. Power’s principal 
asset consists of common stock of 


Railways.® It is also conceded by all 
the parties that the value of Rail- 
ways’ common stock does not amount 
to $98,700,000. Power and Rail- 
ways none the less submitted to the 
Commission joint applications and 
declarations for the approval of a 
plan which provided that the com- 
mon stock of Railways should be 
distributed to the preferred and com- 
mon stockholders of Power in the re- 
spective ratios of 91.2 per cent and 
8.8 per cent and that Power should 
then be dissolved. The Commission 
held a hearing on this plan and issued 
an opinion disapproving the pro- 
posed allocation of Railways stock 
as too generous to Power’s common 
stockholders, but found, Commission- 
er Healy vigorously dissenting, that 
a distribution of 94.5 per cent and 
5.48 per cent to Power’s preferred 
and common stockholders respective- 
ly would be fair and equitable. The 
plan was modified to accord with the 
Commission’s opinion, was then ap- 
proved by the Commission and was 
brought on for hearing before the 
district court for the District of 
Delaware as provided by § 11(e) of 
the act.’ The court found that the 
plan was “fair and equitable’ and 
entered an order approving it. The 
appeal at bar was taken by Otis & 
Co., a preferred stockholder, who had 
intervened in the proceedings before 
the district court. 


[1] Certain apparent concessions 





_‘The preferred stock issued and outstand- 
ing consists of 600,000 shares. These shares 
were issued in 1929 and 1930. 


5 Power has other assets which are to be 
wed by it under the plan for the liquidation 
of certain obligations. The details of this part 
of the plan need not be set out here. 

8 Judge Leahy stated, 51 PUR(NS) at p. 
29, 51 F Supp at p. 221: “If the dividend 
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claim is capitalized as a matured obligation, 
the total claim of preferred will be $98,700,000. 
All parties agree also that the assets ‘ 
have not a present value equal to that amount. 
If the contractual preferences are operative 
it is clear there will be nothing for the com- 
mon shareholders.” 

7In Commonwealth & Southern Corp. v. 
Securities and Exchange Commission (1943) 
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made by the appellant disappear on 
examination. The Commission states 
in its brief that the only question 
which Otis & Co. has raised is the 
legal theory governing the allocations 
of the stock of Railways. This is not 
so in fact. In its brief the appellant 
“incorporates” and asserts the views 
the Commissioner Healy as set out in 
his dissenting opinion and those views 
cover almost every aspect of the case. 
The appellant therefore makes two 
major contentions which may be 
summed up as follows: First, it takes 
the position that the Commission is 
without authority to allocate to the 
common stockholders of Power 


any stock of Railways because the 
total value of that stock is insuffi- 
cient to pay in kind the amount of 
the claims of the preferred stock- 
of power® as they will 


holders 
mature upon the liquidation of Pow- 
er; that the phrase “fair and equi- 
table” ® being one of art, requires the 
application of the “absolute priority” 
rule of Case v. Los Angeles Lumber 
Products Co. (1939) 308 US 106, 
84 L ed 110, 60 S Ct 1,” and forbids 
the giving of any interest whatso- 
ever to the common stockholders of 
Power. In other words when the 


bourne or goal of liquidation or dis- 
solution of Power is reached, says the 
appellant, the preferred stockholders’ 
rights will mature and they will be- 
come entitled to all the common stock 
of Railways. Second, the appellant 
asserts that the allotment to Power's 
common stockholders of an interest 
of 5.48 per cent cannot be justified 
by Railways’ earnings, or by those 
of the system, by the present value 
of Railways’ stock or in any other 
way. This last contention necessarily 
involves some discussion on our part 
of Power’s earnings as well as those 
of the system. 


The position of the Commission | 
cannot be stated as briefly. It has 
found that “The assets of Power 
are. of insufficient value to § 
satisfy the stated liquidation prefer- 
ence of the preferred stock in the 
amount of $100 per share for 600,- 
000 shares, plus arrearages of $38,- 
700,000, or a total of $98,700,000 
as of December 31, 1942.” 49 PUR 
(NS) at p. 14. The Commission 
points out that Railways’ balance 
sheets indicate a pro forma book 
value of $77,954,874 for Railways’ 
common stock on a corporate basis 
and $81,554,330 on a pro forma con- 





48 PUR(NS) 72, 134 F(2d) 747, 751, we 
pointed out the function of § 10(e) in carry- 
ing out the scheme of the act. 

8 The common stock of Railways, for rea- 
sons which need not be gone into in this opin- 
ion, is the only asset which Power will have 
available for distribution to its stockholders 
upon its dissolution. See note 5 supra. 

9 The standard “fair and equitable” set out 
in § 11(e) is verbally the same as the stand- 
ard applicable to plans of reorganization 
under the various provisions of the Bank- 
ruptcy Act. See § 77(e), 11 USCA § 205(e) ; 
former § 77B(f), former 11 USCA § 207(f) ; 
Chap X, §§ 174 and 221(2), 11 USCA §§ 574 
and 621(2) ; Chap XI, § 366, 11 USCA § 766; 
Chap XII, § 472, 11 USCA § 872; Chap 
XIII, § 646, 11 USCA § 1046. 
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10 Mr. Justice Douglas in the cited case 
stated, inter alia, 308 US at p 115: “The 
words ‘fair and equitable’ as used in § 77B(f) 
are words of art which prior to the advent 
of § 77B had acquired a fixed meaning 
through judicial interpretations in the field 
of equity recivership reorganizations. Hence, § 
as in case of other terms or phrases used in 
that section, Duparquet Huot & M. Co. v. 
Evans (1936) 297 US 216, 80 L ed 591, 56 
S Ct 412, we adhere to the familiar rule that 
where words are employed in an act which 
had at the time a well-known meaning in the 
law, they are used in that sense unless the 
context requires the contrary. Keck v. United 
States (1899) 172 US 434, 446, 43 L ed 505, 
510, 19 S Ct 254.” 
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slidated basis and states categorical- 
ly that the “present book values of 
assets pro forma are clearly insuff- 
cient to cover the liquidation prefer- 
ence Of Power’s preferred stock. 
Similarly, on the basis of a capitaliza- 
tion of reasonably anticipated earn- 
ings of the enterprise we are unable 
to find an over-all value for the as- 
sts which approaches $98,700,000.” 
The Commission finds that, “If the 
amount of the liquidation preference 
of the preferred stock ($100 per 
share plus accumulated dividends) is 
controlling, our inquiry must per- 
force be ended at this point in a de- 
cision that the preferred stock is en- 
titled to all the assets of the corpora- 
tion to the exclusion of the common.” 
49 PUR(NS) at pp. 14, 15. 

How then can the Commission 
reach the conclusion, in view of the 
Los Angeles Lumber Company Case 
that Power’s common stockholders 
may receive an interest of 5.48 per 
cent? This question may be answered 
as follows: The Commission asserts 
that while the type of liquidation con- 
templated in the case at bar is “in- 
voluntary” it is of a type that could 
not have been foreseen by the drafts- 
man of Power’s charter or by the in- 
vestors in its stock. Next, it points 
out that in the Los Angeles Lumber 
Company Case and in Northern P. 
R. Co. v. Boyd (1913) 228 US 482, 
7 L ed 931, 33 S Ct 554, financial 
disaster had overtaken or threatened 
to overtake the corporate enterprises 
and that therefore reorganization 
securities had to be distributed among 
creditors and other claimants accord- 
ing to their contractual rights, deter- 
mined as in liquidation; that in con- 


trast Power is a company virtually 
without debt or financial embarrass- 
ments; that its existence is proscribed 
by the Public Utility Act of 1935 and 
because of this fact Power’s stock- 
holders are prevented from maintain- 
ing their interests in a going concern; 
that for these reasons the “stock- 
holders affected should be given par- 
ticipations according to their con- 
tractual or other rights determined 
as though in a continuing enterprise, 
and that the process of compliance 
with the statute should not be per- 
mitted to mature liquidation prefer- 
ences [and that] the measure 
of participation allowed should com- 
pensate for the substantive rights of 
security holders as they would exist 
apart from the reorganization. . . .” 
49 PUR(NS) at p. 16. The Com- 
mission states that in giving effect to 
the congressional mandate it should 
not allow the fact of liquidation 
3 to add value to one class 
of securities at the expense of another 
class.” The Commission concludes 
that “where simplification of a sys- 
tem is to be attained through elimina- 
tion of an unnecessary corporate en- 
tity, it is our opinion that the ‘fair and 
equitable’ standard does not require 
us to consider liquidation rights as 
having matured, and as the sole meas- 
ure of participation for the preferred 
stockholders; and it should be im- 
material whether the simplification 
process takes the form of recapitaliza- 
tion, merger, or distribution of the as- 
sets of a holding company in liquida- 
tion. In other words, the ‘fair and 
equitable’ standard requires the same 
recognition of substantive rights ir- 
respective of the method employed in 
a particular case for attaining the ob- 
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jectives of § 11(b)(2).” 49 PUR 
(NS) at p. 17. 
The Commission then asserts that 
if a class of preferred 
stock has a measurable interest in an 
enterprise absent the maturing of liq- 
uidation preferences and a propor- 
tionately greater interest upon the 
maturity thereof, it would not be fair 
or equitable under the statute to give 
recognition to the greater interest at 
the expense and to the detriment of 
the common stock. And conversely, 
if the common stock has a measurable 
interest apart from the maturing of 
liquidation preferences, we must not 
sanction the destruction of that inter- 
est through the operation of the 
statutory mandate.” Referring spe- 
cifically to the intent of Congress the 
Commission finds “ . . . that the 
techniques employed under § 11 
should be those necessary to remove 


6c 


the holding-companies’ concentration 
of economic power over operating 


utilities, and benefit investors 
generally by giving them more direct 
interests in the operating properties 
and earnings to the extent that their 
holding-company securities represent 
any real equity therein.” The Com- 
mission concludes, therefore, that it 
must judge “ the fairness 
of the plan according to legitimate 
investment values existing apart from 
the duty of liquidation imposed by the 
statute,” and that the liquidation 
preference enters into the question of 
what is fair and equitable only as 
cat one of the bundle of rights 
belonging to the preferred stock and 
affecting its normal value” ; that pref- 
erences may not be permitted to 
operate so as to be conclusive in the 
division of assets between the pre- 
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ferred and common stocks to “ae. 
celerate the arrearages and translate 
them into matured claims at their full 
face amount, so as to entitle the pre- 
ferred stock not only to all the assets 
but also in perpetuity to the entire 
earning power of those assets,” a re- 
sult which would enrich the preferred 
at the expense of the common. Fair 
and equitable. compensation will be 
given to all of the claimants, asserts 
the Commission, “if their rights are 
measured not in terms of the situation 
created by the statute but rather in 
terms of the situation terminated by 
it—i. e., as though no _ liquidation 
were to take place”; that only in this 
way can each class of stock be ac- 
corded “ 
share of the benefits to be gained from 
the elimination of a useless and ex- 
pensive corporate entity and from the 
receipt of a security representing a 
more direct investment in the under- 
lying assets and earnings of the sys- 
tem.” 49 PUR(NS) at pp. 17-20. 
As to valuation the Commission 
states that “ it is unneces- 
sary to arrive at any specific over-all 
value for the enterprise or for the 
preferred and common. stocks of 
Power,” but that it is required “ 
examine into the respective existing 
interests of the preferred and common 
stockholders in the earnings of the 
enterprise”; that the valuation of the 
respective interests of preferred and 
common stockholders cannot be “an 
exact science’ under the circum- 
stances of the case at bar and that the 
best it can do is to determine “ 
what assumptions are necessary to 
arrive at the allocation, and ascertain 


whether such assumptions fall within | 
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the permissible limits of reasonable- 
ness.” 49 PUR(NS) at p. 20. 

The Commission then embarks up- 
on a discussion of the corporate earn- 
ings and consolidated net income per 
books applicable to the preferred and 
common stock of Power, the preferred 
dividend requirements and the balance 
of consolidated net income applicable 
to Power’s common stock from the 
period from 1929 through 1942. A 
tabulation is attached to the Commis- 
sion’s opinion and we have repro- 
duced this below." The tabulation 
shows that Power’s corporate income 
has not met the dividend require- 
ments of the preferred stock since 
1932 but that the consolidated (sys- 
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tem) earnings for the same period 
produced a net balance applicable to 
the common stock. The Commission 
points out, however, that it has not 
been advisable in the past to pass up 
any substantial part of consolidated 
earnings to Railways or to Power 
and that these earnings have fluctuated 
widely over the 14-year period covered 
by the tabulation. But it is apparent 
none the less, that consolidated earn- 
ings during the ten years from 1932 
through 1941 have come close to 
equaling the preferred dividend re- 
quirements. Also set out in the Com- 
mission’s opinion is another table, re- 
produced in part in the footnote be- 





5 


Consolidated 


System Net Income 
Before Power’s Preferred 
Dividend Requirements 
Corporate Consolidated 
$9,971,641 
10,462,450 
7,819,382 
4,171,925 
1,510,925 
986,719 
2,411,652 
4,508,261 
5,182,602 
3,091,508 
4,598,654 
5,266,602 
4,134,544 


$64,116,865 
1,200,000 6,700,000 (d) 


$30,614,512 $70,816,865 
(a) Preferred dividend paid during these years. 


Years Ended 
December 31 


930,813 


Total of 13 years .. $29,414,512 


1942 Estimated 


Power’s 
Preferred 
Dividend 
Requirements 
$2,469,505 (a) 
3,568,613(a) 
3,600,000(a) 
3,600,000(c) 


$45,638,118 


3,600,000 
$49,238,118 


Balance (De- 
ficiency) Appli- 
cable to Common 

Stock of Power 
$7 Cea 
6,893,837 (b 
4,219,382 (b) 
571,925 


(2,089,075) 
(2,613,281) 
(1,188,348) 
908,261 
1,582,602 
(508,492) 
998,654 
1,666,602 
534,544 


$18,478,747 (e) 
3,100,000 


$21,578,747 


(b) During these years the following common stock dividends were paid: 


None thereafter 


$1,841,937 
3,469,597 


(c) $900,000 or one-fourth of the annual requirements was paid in 1932. 
(d) Before provision for $160,000 fixed charges on Power’s debentures paid on May 1, 1942, 


(e) In contrast, the consolidated surplus at December 31, 1941, was zero. 


The reduction 


has resulted from the provision for and the elimination of losses during past years. 
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low.” This tabulation shows the com- 
parative consolidated net income ap- 
plicable to Railways common stock 
for the year 1937 through 1942. This 
includes a statement of earnings for 
1942, based on nine months’ actual 
operations and three months’ estimat- 
ed operations. The table shows that 
consolidated earnings applicable to the 
common stock of Railways, subject 
to certain adjustments which need not 
be set out here, averaged in excess 
of $6,000,000 for the 5-year period 
from 1937-41 inclusive and about 
$6,184,000 for the 6-year period from 
1937-42. 


Having béfore it the contents of 
these tables as well as evidence offered 
by one of Power’s officers as to 
management’s estimates of future 
earnings the Commission stated: 
“For the purpose of determining the 


existing rights of the preferred and 
common stocks in the enterprise, we 
have assumed earnings of $6,185,000, 
the average adjusted consolidated in- 
come applicable to Railways’ common 


stock for the period 1937-42. How- 


ever, it must be pointed out that in 
view of the actual earnings experience 
and the intangible factors discussed, 
this figure must be regarded as a very 
liberal assumption as to earning pow- 
er.” If the $6,185,000 annual con- 
solidated earning figure be adopted, it 
will, as the Commission points out, 
require approximately fifteen years for 
the preferred dividend arrearages to 
be paid in full, even if all consolidated 
net earnings be applied to the pay- § 
ment of current and accumulated pre- 
ferred dividends. In this connection 
the Commission stated: “ it 
is recognized that at best the interest 
of the common stock in earnings is re- 
mote. Particularly is this true, since, 
as a practical matter, all consolidated 
earnings would not be available for | 
disbursement to the preferred and 
common stockholders. The remote- 
ness of the common stock’s participa- 
tion is also demonstrated by the fact 
that actual earnings have fluctuated 
substantially and have never in the 
past ten years exceeded the figure we 
are assuming except in 1942.” The 





12 


THE UNITED LIGHT AND RAILWAYS COMPANY 


Comparative Consolidated Net Income Applicable to Railways’ Common Stock for the 
Years 1937 through 1942 


Amount Appli- 


Consoli- 
dated Net In- 
come of Power 

Before Power’s 

Period Requirements 
$5,182,602 
3,091,508 
4,598,654 
5,266,602 
4,134,544 


Total of 5 years $22,273,910 
1942 (9 mos. actual; 3 mos. est.) 


Total of 6 years 
5-year average 1937-1941, incl) 
6-year average 1937-1942, incl) 
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cable to Common 
Stock of Rail- 
ways Adjusted 
for System as 
Preferred Dividend Constituted at 
April 30, 1942 
$5,856,311 
3,962,314 
5,118,375 
5,772,567 
4,906,879 


$25,616,446 
6,874,277 
$32,490,723 
$5,123,289 
5,415,120 
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Adjusted 
Consolidated 
Balance Appli- 
cable to Common 
Stock of Railways 
$6,412,954 


Adjustments 
for Non-recur- 
ring Expenditures 
Netted for 
Income Taxes 

$556,643 
749,095 
922,575 
1,091,483 
1,064,738 


$4,384,534 
232,012 


$4,616,546 
$876,907 
769,425 
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Commission then concluded, as we 
have stated, that it could not find that 
the proposal to allocate 8.8 per cent of 
Railways stock to Power’s common 
“falls within the permissible limits of 
reasonableness for a situation of this 
kind,” but found upon consideration 
of all the circumstances that the 
“, . common stock is nevertheless 
entitled to some participation,” and 
that “. a participation for the 
common of approximately 5 per cent, 
while representing the maximum, 
would not exceed the permissible lim- 
its of fairness, and to secure our ap- 
proval the plan must be modified to 
reduce the common stockholders’ par- 
ticipation accordingly.” 49 PUR 
(NS) at pp. 24, 25.7% 

We have quoted at length from the 
findings and opinion of the Commis- 
sion because the principles involved 
in the case at bar are of great public 
importance and it is necessary for the 
purposes of this opinion to show the 
basis of the Commission’s decision. 
It will be observed that the theory of 


priorities first elucidated by the Com- 
mission in Re Community Power & 
Light Co."* and developed further in 
Re Federal Water Service Corp.” 
has been modified at least by infer- 
ence by the Commission’s decision in 
the case at bar."® There seems to be 
an unmistakable implication in Fed- 
eral Water Service Corporation that 
contractual priorities of preferred 
stock, no matter how matured, when 
matured must be respected. This is- 
sue, however, was not squarely before 
the Commission in Federal Water 
Service Corporation since liquidation 
was not contemplated. It should be 
noted that the Commission in the in- 
stant case contends that it has in fact 
applied the “fair and equitable” 


standard prescribed by § 11(e) and 
has not deviated from the substance 
of the interpretation of that stand- 


ard by the Supreme Court in the Los 
Angeles Lumber Company Case, 
supra. In its order approving the 
plan as modified it specifically found 





13 Upon modification as suggested, the Com- 
mission adjudged the plan to be “fair and 
equitable.” 

14 (1939) 6 SEC 182, 32 PUR(NS) 149. 

15 (1941) 8 SEC 893, 41 PUR(NS) 321. 


16 See also Re Puget Sound Power & Light 
Co. SEC Holding Co. Release No. 4255, 
April 28, 1943; Re Southern Colorado Power 
Co. (1943) SEC Holding Co. Release No. 
4501, 52 PUR(NS) 366; and Re Virginia 
Pub. Service Co. SEC Holding Co. Release 
No. 4618, October 16, 1943. It should be 
noted that the Commission’s decision in Re 
Community Power & Light Co. supra, fol- 
lowed the decision of the Supreme Court in 
the Los Angeles Lumber Company Case, su- 
pra, by twelve days but that that decision 
was not referred to in the Commission’s de- 
cision in Community Power & Light Co. In 
Re Federal Water Service Corp. supra, 41 
PUR(NS) at p. 336, a majority of the Com- 
mission agreed with Commissioner Healy 
“that the absence of imminent liquidation can- 
not justify a plan as being fair and equitable 
. which destroys the contractual priori- 
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ties of the preferred.” The Commission went 
on to state: “The difference between our 
views and . [those of Commissioner 
Healy] is that we consider that the contrac- 
tual rights of the preferred are substantially 
different where liquidation is not in the at- 
mosphere. We hold that, in such circum- 
stances, the preferred is being deprived of 
nothing to which it is entitled. Where liqui- 
dation has not been proposed and need not be 
compelled a liquidation right is merely one of 
the bundle of rights which imparts value to 
a security. Absent liquidation, the liquidation 
preference of a senior class of stock is only 
an inchoate right to a future payment, which 
has no definite maturity date, and which will 
not mature into a present claim despite failure 
to pay dividends. In addition to this inchoate 
right to a liquidation preference, the senior 
stock has present rights to current and ac- 
cumulated dividends. This right, however, is 
not absolute, as is a creditor’s right to inter- 
est; it is only a relative right vis-a-vis junior 
classes of stock. These junior classes, con- 
versely, have rights vis-a-vis the preferred 
stock.” 
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the plan and its proposed allocation 
to be “fair and equitable.” 

Is the Commission’s determination 
correct? We are of the opinion that 
it is. We think that the essence of 
the Los Angeles Lumber Company 
Case is contained in the statement by 
Mr. Justice Douglas, 308 US 106, 
118, 84 L ed 110, 60 S Ct 1, that the 
phrase “fair and equitable” has be- 
come “a term of art used to indicate 
that a plan of reorganization fulfilled 
the necessary standards of fairness.” 
In Group of Institutional Investors v. 
Chicago, M. St. P. & P. R. Co. 
(1943) 318 US 523, 565, 566, 87 
L ed 959, 63 S Ct 727, Mr Justice 
Douglas stated for the Supreme Court 
that: “It is sufficient that each secur- 
ity holder in the order of his priority 
receives from that which is available 
for the satisfaction of his claim the 


equitable equivalent of the rights 


surrendered.” In other words the 
rights of security holders are to be 
weighed as exactly as the circum- 
stances permit. If it were possible 
therefore in the case at bar to arrive 
at the precise equivalents of the 
rights of the security holders by the 
employment of a mathematical for- 
mula, the answers given by the exer- 
cise of that formula would have to be 
fulfilled precisely as to each class of 
security holders in order that the plan 
of reorganization might achieve the 
standard “fair and equitable.” Each 
security holder must be compensated 
as exactly as he can be for that which 


he is giving up. But though his cup 
must be filled level to the brim, it 
must not run over. This much js 
plain. 

There is a vital difference, however, 
between a 77B or a Chap X reorgani- 
zation and that proposed in the case 
at bar. That difference lies in the 
fact that the obligation to pay to the 
preferred stockholder $100 and ac- 
crued dividends on each share of his 
stock has not matured. It has not 
matured because the condition of 
liquidation prescribed by the charter 
of Power has not occurred. But that 
condition, says the appellant, will oc- 
cur, and therefore the rights which 
accrue to the preferred stockholders 
on liquidation must be treated by the 
Commission and by the courts as hav- 
ing accrued already. Herein we think 
lies the fallacy of the appellant’s ar- 
gument. Though the preferred stock- 
holders of Power have contract rights 
which entitle them to the payment of 
$100 a share and accumulated div- 
idends on liquidation or dissolution of 
Power, those rights, at least in the 
absence of insolvency, have not ma- 
tured and cannot mature for the rea- 
son that the congressional mandate 
contained in the act strikes across 
their contract rights and the matur- 
ities embraced by them, severing them. 
Though severed, they are not lost for, 
as we have seen, they must be trans- 
muted as nearly as can be into their 
equitable equivalents.” 


As was pointed out by the circuit 





17 Such a situation arising under the Pub- 
lic Utility Act of 1935 is analogous to those 
which have frequently arisen under the Anti- 
trust Acts where contract rights must be set 
aside in order to effectuate the judgment of 
the contract and to avoid the continuation of 
the prohibited monopoly. See such cases as 
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Ethyl Gasoline Corp. v. United States (1940) 
309 US 436, 455, 456, 84 L ed 852, 60 S Ct 
618; United States v. International Harvester 
Co. (1927) 274 US 693, 704, 705, 71 L ed 
1302, 47 S Ct 748. Cf. United States v. Read- 
ing Co. (1912) 226 US 324, 357, 358, 57 
L ed 243, 33 S Ct 90, and Eastern States Re- 
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court of appeals for the second cir- 
cuit in New York Trust Co. v. Secur- 
ities and Exchange Commission 
(1942) 46 PUR(NS) 270, 273, 
131 F(2d) 274, 276:** “Where, 
through no fault of either party, 
something necessary for the con- 
tinued performance of a contract 
goes out of existence because of some 
unforeseen circumstance and none of 
the parties have assumed that risk the 
contract is regarded as charged with 
the implied condition that if what is 
necessary to performance becomes un- 
available the contract is no longer 
binding and further performance is 
excused.”” The fundamental doctrine 
cited is applicable in the instant case. 
The contracts between Power and its 
stockholders and the contracts be- 
tween the stockholders inter sese have 
come to an end because Congress has 
decreed it. The corporation no longer 
possesses the power to perform its 
contract with its preferred stockhold- 
ers. The corporation therefore is no 
longer bound to the performance of 
that contract and the preferred stock- 
holders are no longer entitled to its 
performance. This does not mean, 
however, that the value of the pre- 
ferred stockholders’ rights must not 
be transmuted into their equitable 
equivalents, but if that is done, the 
plan of reorganization must be deemed 


to be fair and equitable within the 
ruling of the Los Angeles Lumber 
Company Case, supra. 

Since the fundamental standard 
prescribed is that of fairness, the Com- 
mission correctly has treated the ac- 
celeration right of the preferred stock- 
holders as one to be weighed with all 
other rights in arriving at the de- 
termination of what is fair for the 
preferred and common stockholders 
of Power. To permit the preferred 
stockholders of Power to take all of 
the common stock of Railways be- 
cause as an incident in the plan for the 
simplification of the holding company 
system their preferences are to be 
deemed to be matured would be to be- 
stow a windfall on the preferred 
stockholders. The fact that the dis- 
solution and liquidation of Power is 
to be effected under the congressional 
mandate imposed by § 11(b)(2) of 
the Public Utility Act of 1935 instead 
of those imposed by § 77B or Chap X 
of the Bankruptcy Act is of particu- 
lar significance for the reason stated 
but because of other considerations 
as well. First, it was the intention of 
Congress in enacting the Public Util- 
ity Act of 1935 to preserve the values 
of securities and not to destroy or 
diminish their values. The legislative 
history of the act makes this clear.” 
Congress did not intend that matur- 





tail Lumber Dealers’ Asso. v. United States 
(1914) 234 US 600, 606, 58 L ed 1490, 34 
S Ct 951. 

18 The court affirmed the Commission’s rul- 
ing that Power should not be compelled to 
pay off the holders of its debentures at a pre- 
mium because they had been called prior to 
maturity despite a contract provision to that 
effect. 

19 Reference was made to the techniques de- 
veloped by the courts in applying the Sher- 
man Antitrust Act and the Commodity Clause 
of the Hepburn Act. These were referred 
to as permitting “ readjustments and 


reorganizations, without the acceleration of 
indebtedness or the maturing of rights upon 
liquidation, to enable corporations to re- 
arrange their corporate structures and divest 
themselves of properties to the extent required 
to comply with government policy.” See H. 
R. Rep. 1318, 74th Cong. Ist Sess. at pp. 49, 
50, and the “Additional views” of Congress- 
man Eicher, appended to the House Report to 
accompany S. 2796. Congressman Eicher cited 
the case of Continental Insurance Co. v. United 
States (1922) 259 US 156, 171, 66 L ed 871, 
42 S Ct 540, in which the Supreme Court 
stated: “The power of the court under the 
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ities of securities should be accelerated 
to give any creditor or stockholder a 
special position to the detriment of 
any other party in interest in the cor- 
porate enterprise. We come there- 
fore to the legal question® whether the 
plan here in issue is “fair and equit- 
able” within the meaning of that 
phrase as used in § 11(e). 

[2] We think that it is. In making 
this statement we do not arrogate to 
ourselves the functions of the Com- 
mission or of the district court. Our 
jurisdiction is prescribed by § 25 of 
the act, 15 USCA § 79y, as was that 
of the district court. The learned 
district judge specifically approved the 
plan as “fair and equitable.” ** Sec- 
tion 24(a), 15 USCA § 79x(a), 
provides that: “The findings of 


the Commission as to the facts, if 
supported by 


substantial evidence, 
shall be conclusive.”” This court can- 
not make findings and review the ev- 
idence as if de novo. But, if we were 
entitled to do so, we would find that 
the plan was “fair and equitable” for 
reasons closely akin to those given by 
the Commission and by the district 
court. Those reasons are set out in 
the following paragraphs: 

[3] What the Commission has done 


is to capitalize the chances of the com- 
mon stockholders of Power to receive 
some value for their present interest 
in a going utility system. As is 
pointed out in the Commission’s brief, 
absent reorganization, the preferred 
stockholders of Power are entitled to 
receive an annual dividend of $3,- 
600,000 and they are entitled to 
receive all earnings in excess of that 
amount until the accrued dividends 
amounting to $38,700,000 were paid 
off. The Commission has estimated 
that a 15-year period will be required 
at best to reduce the arrearages of 
dividends to zero. After the payment 
of arrearages the preferred stock | 
would receive only $3,600,000 a year 
and the net annual earnings would be 
available for the common stock. The 
Commission arrived at the figure of | 
$6,185,000 per year as its estimate of 
annual average earning power on a 
consolidated basis, but stated that this 
was “a very liberal assumption.” It 
must be discounted accordingly. If 
the plan be carried out the preferred 
stockholders will give up about 5 per 
cent of their exclusive claim to all of 
the income for a 15-year period and 
5 per cent of their exclusive right to 
the first $3,600,000 of income earned 





Sherman Antitrust Law to disregard the let- 
ter and legal effect of the bonds and general 
mortgage under the circumstances of this 
case, in order to achieve the purpose of the 
law we cannot question.” 

The President of the United States in his 
message to Congress of March 12, 1935, stat- 
ed that the measure “ . . . would not 
destroy a penny of actual value of those oper- 
ating properties which holding companies now 
control and which holding companys’ securi- 
ties represent in so far as they have any 
value.” See S. Rep. 621, p. 2, 74th Cong. 
Ist Sess. 

20 See Case v. Los Angeles Lumber Products 
Co. (1939) 308 US 106, 119, 84 L ed 110, 60 
S01. 
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21 The court, as did the Commission, also 
found the plan appropriate to effectuate the 
provisions of § 11. No one doubts that ap- 
propriateness. 

22 We conclude that the decision of the Su- 
preme Court in Securities and Exchange Com- 
mission v. Chenery Corp. (1943) 318 US 80, 
87 L ed 626, 47 PUR(NS) 15, 63 S Ct 454, 
is not precisely apposite. See Judge Leahy’s 
opinion (1943) 51 PUR(NS) 235, 51 F Supp 

217, 225. In the Chenery Case the Commis- 
sion was dealing with the standard “fair and 
equitable” as applicable to trading by the man- 
agement in the course of the reorganization. 
The language of Mr. Justice Frankfurter, 
however, shows the general approach of the 
Supreme Court to the problems presented by 
the act 
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thereafter. In exchange they receive 
a new right to 95 per cent of the an- 
nual earnings in excess of $3,600,000, 
which the Commission has estimated 
at $2,585,000, to begin after the 15- 
year period and to run as long as the 
system shall endure. 

The Commission in its brief ex- 
presses this exchange of rights in other 
terms as follows: The common stock- 
holders are giving up 100 per cent 
interest in an estimated $2,585,000 an- 
nually which will begin in about fifteen 
years. In exchange for that right 
they will acquire a present 5 per cent 
interest in annual earnings of $6,- 
185,000 a year. This amounts to 
$309,250. The. difference between 
$2,585,000 and $309,250, which is a 
ratio of about 8.4 to 1, demonstrates 
the extent to which the Commission 
weighted Power’s common stockhold- 
ers’ allocation of the common stock of 


Railways in order to recognize the 
elimination of the 15-year delay as 
well as the $3,600,000 annual prefer- 
ence of the preferred stockholders. 
The Commission clearly recognized 
the risk that earnings available for 
distribution might be less than $6,- 


185,000 a year. But for the element 
of risk the relationship between the 
future interests surrendered and the 
present interests to be received under 
the plan may be compared to the dif- 
ference between an annuity of $8.40 
beginning fifteen years hence and an 
annuity of $1 a year beginning imme- 
diately. To make these annuities 
mathematically equivalent, the an- 
nuity of $8.40 a year would be sub- 
jected to discount to present value at 
the rate of 15.2 per cent a year. 
Thus, as the Commission points 
out, 15.2 per cent measures the risk 


factor upon which the Commission 
based the assumption that the common 
stock might receive an estimated $2,- 
585,000 a year beginning fifteen years 
in the future. This is a very high 
discount rate and expresses adequate- 
ly the risk inherent in the expectation 
that the Commission’s earnings esti- 
mate will be realized. In employing 
this high measure of risk factor the 
Commission offsets its very liberal es- 
timate of $6,185,000 of consolidated 
earnings. 

We think that it is apparent that 
the consolidated earnings of the sys- 
tem, absent or with reorganization, 
will run far in excess of the annual 
dividend requirements of the pre- 
ferred stock of $3,600,000 a year. 
While the amount of accrued div- 
idends is substantial and may not be 
liquidated within the 15-year period 
estimated by the Commission, it is 
none the less apparent that the accu- 
mulated dividends will be liquidated 
at some future time if the system re- 
mains in business as a going concern. 
We cannot say that the liberal esti- 
mate of system earnings arrived at by 
the Commission is too liberal. That 
question is and must be one which re- 
mains within the expert administra- 
tive judgment of the Commission. 
We can and do say that in our opin- 
ion the common stockholders of Pow- 
er cannot be cut out of participation 
in the system earnings and the plan 
be deemed to be fair and equitable. 

But the appellant will assert in 
answer that the preferred stockholders 
of Power are entitled to all of the 
earnings of Power and vice Power to 
all of the earnings of Railways until 
they have received their arrearages of 
dividends. It is true that the common 
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stockholders of Power might be given 
some form of participation which 
would entitle them in the future to all 
of the earnings above the preferred 
stockholders’ dividend requirements 
when the arrearage of preferred div- 
idends had been paid in full. The 
rights of the preferred stockholders 
could be limited accordingly. This, 
however, would introduce into a pub- 
lic utility holding company financing 
a kind of “security” of no present 
value market-wise and of a type which 
experience has proven to be undesir- 
able. The final answer is that the 
Commission did not see fit to adopt 
such a plan and no one has suggested 
it. Under the plan the preferred 
stockholders of Power acquire imme- 
diate control of the holding company 
system, a 95 per cent interest therein, 
and an immediate right to the pay- 
ment of dividends. This seems to us 


to be the equitable equivalent to the 
rights which they are giving up. That 
most of them think so is evident from 
the fact that with the exception of the 
appellant, which holds fifty shares of 
the preferred stock, none has seen fit 
to appear in the district court in ob- 


jection to the plan. As the Commis- 
sion has found, the allowance of about 
5 per cent of the common stock of 
Railways to the common stockholders 
of Power does “not exceed the per- 
missible limits of fairness. - 
In the absence of an exact measuring 
stick or a mathematical formula, nei- 
ther of which are available, it is our 
opinion that the Commission is enti- 
tled to apply the tests which it has ap- 
plied and the result which it has 
reached is sanctioned by the law. 
[4, 5] One further point remains to 
be disposed of. The appellee, Power, 
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insists that the appellant was not a 
party to the proceeding in the district 
court having a right to appeal from 
that court’s judgment. This is based 
upon the theory that because Otis & 
Co. did not appear in the proceedings 
before the Commission and raised no 
objection to the plan it had no right to 
be heard in the district court. The ap- 
pellee cites the provisions of § 24(a) 
of the act, 15 USCA § 79x(a), 
which provides for an appeal to this 
court by any person aggrieved by an 
order of the Commission “within 
sixty days after the entry of such or- 
der.” Section 11(e) as we have 
seen provides for a hearing before the 
district court after notice and oppor- 
tunity for hearing. Briefly, the ap- 
pellee takes the position that it was 
the intention of Congress to provide 
for judicial proceedings under § 11(e) 
only in aid of the enforcement of the 
Commission’s order which should be 
subject to judicial review by the 
court of appeals and that the issues 
before the district court should have 
been so limited. Power asserts that 
it was not the intention of Congress 
to provide for a full judicial review as 
the validity of an order in a proceed- 
ing before the district court. Such in 
the view of the appellee, is a “summary 
proceeding.” 

We cannot agree with this inter- 
pretation of the statute. While it is 
clear that § 24(a) gives the circuit 
courts of appeals jurisdiction to re- 
view any order issued by the Commis- 
sion upon the application of a party 
aggrieved thereby, it is equally clear 
that § 11(e) contemplates that any 
person affected by the plan shall have 
the right to be heard as to whether or 
not the plan is fair and equitable and 
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appropriate to effectuate the provi- 
sions of § 11. In Commonwealth & 
Southern Corp. v. Securities and 
Exchange Commission (1943) 48 
PUR(NS) 72, 134 F(2d) 747, 753, 
we indicated that stockholders whose 
rights were affected by an order of the 
Commission directing a public utility 
holding company to change its cor- 
porate structure had a right to be 
heard in that district court of the 
United States in which the Commis- 
sion was seeking to effect its order; 
that otherwise those stockholders 
would be deprived of property with- 
out due process of law. It follows 
that the proceeding before the district 
court cannot be deemed to be a sum- 
mary one. Moreover, the fact that 


notice is to be given to the persons af- 
fected by the plan shows that the 
theory of submission to the district 
court is substantially similar to that 
required in respect to a plan made 
pursuant to the provisions of § 77B or 
Chap X of the Bankruptcy Act. True, 
the issues presented to the district 
court are limited to the matters pre- 
scribed by the statute but this is the 
extent of the limitation. Since Otis 
& Co. was a stockholder it was entitled 
to be heard. The court below treated 
Otis & Co. as an intervener, but even 
if it had not, Otis & Co.’s right to ap- 
peal in the case at bar would be plain. 
See the provisions of § 25 of the act. 

The judgment of the court below is 
affirmed. 





NORTH DAKOTA 


SUPREME COURT 


Northern States Power Company 


Vv 


Public Service oo of 
North Dakota et al. 


No. 6862 
— ND —, 13 NW(2d) 779 
March 6, 1944 


PPEAL from judgment of District Court requiring Commts- 
A sion to amend rate order, following remand after former 
appeal in (1941) 71 ND 1, 39 PUR(NS) 219, 298 NW 423; 

affirmed in part and reversed in part. 


Rates, § 651 — Amendment of order — Notice. 


1. Public Service Commission may, upon notice to the public utility af- 
fected and after affording the utility an opportunity to be heard, amend 
its order fixing rates of return and depreciation allowable to such utility, 
p. 147. 
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Rates, § 649 — Sufficiency of notice — Amendment of order. 
2. A notice to a utility stating that a hearing would be held and that evi- 
dence would be taken relative to the question of rates and to the operation, 
property, and condition of the property of the utility was sufficient to au- 
thorize the Public Service Commission to consider an amendment to a 
prior order fixing rates of return and depreciation for the utility, p. 147. 


Orders, § 7 — Findings to support — Record as basis for decision. 


3. Public Service Commission must base its decisions upon evidence dis- 
closed at a hearing and incorporated in the record, p. 147. 


Appeal and review, § 62 — Grounds for reversal — Unsupported findings — Evi- 
dence outside the record — Return. 
4. Amendment of the Public Service Commission’s order directing that 
the rate of return allowable to a utility, originally fixed at 6 per cent of 
fair value, be reduced to 5.5 per cent of fair value must be set aside where 
it appeared the Commission’s finding rested upon evidence which was not 
in the record, p. 147. 


Appeal and review, § 62 — Grounds for reversal — Unsupported findings — 
Evidence outside the record — Depreciation. 
5. Amendment of the Public Service Commission’s order directing that | 
the rate of depreciation allowable to a utility originally fixed at 4 per cent 
be reduced to 3.5 per cent must be set aside where there is no evidence in 
the record which would justify such a reduction, p. 147. 


Reparation, § 9 — Exclusive jurisdiction of court. 


6. A court has exclusive jurisdiction over moneys deposited in court pur- 
suant to its order, p. 149. 


Return, § 9 — Basis — Fair value. 
7. The legislature of this state has adopted the fair value formula as set 
forth in Smyth v. Ames (169 US 465, 42 L ed 819, 18 S Ct 418) and as 
modified by subsequent decisions of the Supreme Court of the United States 
as the formula for determining rate bases for public utilities, p. 149. 


Valuation, § 30 — Rate base — Historical cost — Reproduction cost. 
8. The weight to be given to historical cost, reproduction cost, and other 
classes of evidence in a consideration of the value of a utility’s property 
is to be determined in the light of the facts of the case, p. 149. 


Valuation, § 39 — Rate base — Reproduction cost. 
9. In the light of the principle that fair value must include the increase 
in value over original cost, the Public Service Commission may not dis- 
regard evidence of reproduction cost or refuse to give such evidence weight 
as one of the major factors in reaching its conclusions as to fair value, 


p. 149. 


Valuation, § 30 — Rate base — Reproduction cost — Historical cost. 


10. Where the Public Service Commission gave equal weight to reproduc- 
tion cost and historical cost in reaching its conclusions as to fair value it 
did give weight to reproduction cost as a major factor, p. 149. 


Appeal and review, § 33 — Independent judgment of court — Findings by Com- 
mission. 
11. Upon an appeal from a decision of the Public Service Commission it 
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is the court’s duty to exercise its independent judgment on the evidence but 
the Commission’s findings of fact are entitled to great weight, p. 149. 
Valuation, § 31 — Rate base — Earning power. 


12. The value of a utility may properly be limited to the sum upon which 
it can earn a fair return at rates for service which the utility concedes are 


proper, p. 149. 


Valuation, § 90 — Depreciation —Historical cost. 
13. Public Service Commission may depreciate historical cost before giv- 
ing it consideration in determining fair value where the affected utility has 
made a practice of charging annual depreciation, p. 152. 


Valuation, § 193 — Property used or useful. 
14. In an investigation of the value of the property of a public utility for 
the purpose of establishing a rate base, the value which must be ascertained 
is the reasonable value of the utility’s property used or useful for the 
public service at the time it is being so used, p. 153. 


Valuation, § 224 — Incomplete construction. 


15. The allowance to a utility of interest upon its cumulative investment in 
construction costs during the time of the construction of new facilities, 
is sufficient compensation until such new facilities are used for the public 


service, p. 153. 


Valuation, § 398 — Separate rate bases — Separate years of investigation. 
16. Statute providing that no order for valuation or revaluation shall be 
made or filed more than once in every three years does not prohibit the 
Public Service Commission from including in its final order in an investiga- 
tion as to value, separate rate bases for the years the investigation was in 


progress, p. 154. 


Valuation, § 79 — Ascertainment of reproduction cost — Price trends — Fluctua- 


tions. 


17. It is general price trends and not intermediate or abnormal fluctua- 
tions in price which must be considered in the computation of reproduction 
cost of a utility’s property, p. 155. 


Rates, § 82 — Powers of Commission — Initiation of schedule. 
18. The Public Service Commission has the power to originate and estab- 
lish schedules of rates for public utilities, p. 156. 


Headnotes by the Court. 


(CuRISTIANSON, J., concurs specially.) 


APPEARANCES: C. F. Kelsch, As- 
sistant Attorney General, for defend- 
ants and appellants; Nilles, Oehlert & 
Nilles, of Fargo, for plaintiff and 
respondent. 


This appeal concerns 


BurkgE, J.: 
an order of the Public Service Com- 
mission fixing rates to be charged by 


[10] 
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the Northern States Power Company 
at Fargo. Upon a former appeal in 
this case (Northern States Power Co. 
v. Railroad Comrs. [1941] 71 ND 1, 
39 PUR(NS) 219, 298 NW 423) 
this court held that the Commission 
had erred in computing the fair value 
of the company’s properties and or- 
dered that the entire proceeding be re- 
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turned to the Commission for further 
consideration in the light of the de- 
cision of that appeal. After a recon- 
sideration the Commission issued a 
new order. The company appealed 
from this order to the district court 
of Cass county. The district court 
held that the appeal was well taken and 
made and entered its judgment re- 
quiring the Commission to amend its 
new order in the following respects: 

1. That it set aside that part of its 
order fixing the company’s rate of re- 
turn at 5.5 per cent of fair value and 
fix a new rate at not less than 6 per 
cent of fair value. 

2. That it set aside its order allow- 
ing the company depreciation upon 
the property of the company’s electric 
property at 3.5 per cent and allow a de- 
preciation of not less than 4 per cent. 

3. That it vacate and set aside its 
order directing the company to pre- 
sent proposals to the Commission for 
refunding excess charges which have 
been collected and deposited in court. 

4. That it set aside its finding of 
fair value and treat reproduction cost 
depreciated as the principal factor in 
making a new finding of fair value. 

5. That in computing fair value, 
the Commission should give weight to 
historical cost undepreciated. 

6. That it include the cost of a new 
steam plant in the rate base applicable 
to the year 1938. 

7. That it set aside its establishment 
of separate rate bases for the years 
ending December 31, 1938, and De- 
cember 31, 1939, and make the rate 
base established of December 31, 
1937, applicable for the three subse- 
quent years. 

8. That it make allowance for in- 
creased price levels in establishing the 
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rate base applicable to the year 194] 
and subsequent years. 

9. That after fixing a just rate base 
and a lawful rate of return, it permit 
the company to originate and file a set 
of rate schedules which will produce 
the earnings to which the company js 
entitled by law, subject to the right 
of the Commission to set aside any 
rates so prescribed which are discrim- 
inatory or otherwise unlawful. 

10. That it allow the company a 
return of 6 per cent on the unamor- 
tized portion of the cost of the lease 
on the steam plant site. 

The Commission has appealed from 
the judgment of the district court. 
The questions before us upon this ap- 
peal are limited to those which arise 
upon a consideration of the propriety 
of this judgment. 

We shall direct our attention first to 
the attack made upon the rate of re- 
turn which was fixed by the Commis- 
sion at 5.5 per cent of fair value. This 
attack is twofold. In the order from 
which the former appeal was taken the 
Commission had fixed the rate of re- 
turn at 6 per cent of fair value. The 
company did not appeal from that part 
of the order. It now contends, that 
as to those of its parts which were 
not challenged upon the former ap- 
peal, the order became final, and that 
after that appeal the Commission was 
without power to amend the original 
order except as to those matters upon 
which amendments had been directed 
by order of the court. The company 
also urges that a rate of return of less J 
than 6 per cent is inadequate and con- 
fiscatory. 

The trial court found “The second 
hearing by the Commission was not a 
trial de novo. It was to correct errors 
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pinted out by the supreme court. 
if that is so then the rate base fixed in 
hat proceeding, by express order of 
the supreme court was to become ef- 
etive as of the first billing subse- 
qent to March 11, 1938, and no or- 
der fixing a rate base could be made 
for three years from that date.” Sec- 
jon 6, Chap 205, SL 1937, and § 2, 
Chap 203, SL 1937. 

[1] It is true, as the trial court in- 
dicated, that this court ordered that 
the case be returned to the Commis- 
ion for the purpose of correcting its 
order as to specific matters in which 
this court declared that the Commis- 
son had exceeded its authority. This 
court considered and decided the 
questions which were before it upon 
the appeal. The order was necessarily 
limited and it cannot be interpreted as 
prohibiting a reconsideration, by the 
Commission upon regaining jurisdic- 
tion of the case, of those parts of the 
original order which were not chal- 
lnged upon the first appeal. The 
power of the Commission to amend 
its orders rests entirely upon statu- 
tory authority. Section 4609c32 
Supp. to Compiled Laws 1925, pro- 
vides : 

“The Commissioners may, at any 
time, upon notice to the public util- 
ity affected and after opportunity to 
be heard as provided in the case of 
complaints, rescind, alter, or amend 
any decision made by it. Any order 
rescinding, altering, or amending a 
prior order or decision shall, when 
served upon the public utility affected, 
have the same effect as is herein pro- 
vided for original orders or decisions.” 

This statute clearly gives the Com- 
mission the power to amend its orders 
at any time subject to the require- 


147 


ment that it give the affected utility 
notice of its intention to amend and an 
opportunity to be heard. 

[2-5] The notice which was served 
upon the company prior to the hearing 
in this case provided: ‘Notice is 
hereby given that a public hearing 
will be had for the purpose of 
the reconsideration and amendment of 
its orders pursuant to the de- 
cision of the supreme court on appeal 

and evidence will be 
received on behalf of the Commis- 
sion and of the said company addi- 
tional to that heretofore introduced 
relative to the question of said rates 
and to the operation, property and 
condition of the said company up to 
and including the 31st day of Decem- 
ber 1940.” We think that by this no- 
tice the Commission clearly indicated 
that it intended to offer additional ev- 
idence upon all matters entering into 
the rate structure. Such a notice of 
necessity carried with it the implica- 
tion that the Commission would con- 
sider and act upon that new evidence. 
We think therefore that the notice 
was sufficient to vest the Commission 
with jurisdiction to reconsider the 
question of a proper rate of return. 
The question then is whether the Com- 
mission’s finding that 54 per cent of 
the valuation was a reasonable rate of 
return is in accord with the evidence. 
The finding of the Commission upon 
this question is as follows: 

“The Commission recognizes that 
the utility has a right to such rates as 
will permit it to earn a fair return on 
the fair value of the property which it 
employs for the convenience and serv- 
ice of the public which, should, at least, 
be equal to that generally made at the 
same time and in the same general part 
53 PUR(NS) 
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of the country on investments in other 
business undertakings which are at- 
tended by like risks and uncertain- 
ties; but, that the utility has no con- 
stitutional right to profits such as are 
realized or anticipated in highly profit- 
able enterprises or speculative ven- 
tures; that after a careful considera- 
tion of the present money market ; the 
yield on corporate and government 
bonds, the prevailing rate of interest, 
the rate of return realized at this time 
in the territory in which the utility 
operates from investments made in 
other business undertakings, which 
are attended by like risks and uncer- 
tainties, and the fact that this utility 
refinanced its bonded indebtedness, 
thereby reducing its interest rates 
from 5 and 6 per cent to 3.5 per cent, 
the Commission finds and determines 
from all the facts and attendant cir- 
cumstances of this case, that a rate of 


5.5 per cent is and should be ad- 
equate.” 

There is no question but that the 
Commission has correctly stated the 
rule as to what a reasonable rate of 


return is. It is also true that the ev- 
idence which it considered are proper 
matters to consider in judging the rea- 
sonableness of the rate. We have 
searched the record, however, and 
have failed to find any evidence as to 
such matters as the present money 
market, the yields on corporate and 
government bonds, the prevailing rate 
of interest and the rate of return in 
the same locality of businesses with 
similar risks. In fact of the items 
mentioned, the only one which we find 
in the evidence is the refinancing of 90 
per cent of the company’s funded debt 
at a rate of 3.5 per cent. And as to 
this, it is not pointed out what propor- 
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tion of the capital structure is repre 
sented by the funded debt. 

It is clear that in reaching its con 
clusion as to a fair rate of return th¢ 
Commission gave consideration to ey 
idence outside the record. In so do 
ing it acted beyond the scope of it 
authority and its order reducing the 
rate of return to 5.5 per cent is void 
State ex rel. Hughes v. Milholla 
(1923) 50 ND 184, 195 NW 292 
This finding does not prohibit the 
Commission from fixing the return a 
a rate other than 6 per cent if evidence 
taken at a hearing held after due no 
tice should justify it. 

In its original order the Commis 
sion had fixed the rate of depreciatio 
allowable to the company’s electric de 
partment at 4 per cent. In its second 
order it reduced this rate to 34 pe 
cent. The company urges that the 
Commission was without jurisdictio 
to make this amendment and that the 
percentage of depreciation so allowed 
is not sustained by the evidence and is 
unreasonable. What we have said 
with respect to jurisdiction upon the 
previous question applies here and the 
only question therefore is whether 
this allowance is reasonable in the 
light of the evidence. The records 
show that the company in its account- 
ing had made a practice of charging a 
4 per cent straight-line depreciation. 
It also shows that in the original hear- 
ing in this case the Commission stip- 
ulated that a depreciation rate of 4 
per cent for the electric properties was 
reasonable. The only evidence in the 
record which suggests that a lower 
rate might be proper is the testimony 
of Mr. Ulteig, engineer for the Com- 
mission, who stated that in comput- 
ing reproduction cost depreciated, he 
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and the company’s engineer agreed to 
take the figure for October 1, 1937 
and add thereto the actual cost of the 
net plant additions depreciated at the 
rate of 3.5 per cent per annum from 
the date of acquisition. The object of 
this computation was to reach a figure 
which would properly reflect the phys- 
ical condition of almost new property. 
There is no evidence that such a rate 
would, if spread over the entire life 
of the property, be adequate. It is our 
conclusion therefore that the Commis- 
sion’s order in this respect must be set 
aside. 

[6] At the time the company ap- 
pealed to the district court from the 
Commission’s original order, the court 
directed the company to deposit with 
the clerk of the court the sums of 


1937 
$1,672,813 


Electric Dept. 
Historical cost 
Reproduction 
Per cent condition 

Steam-heating Dept. 
Historical cost 
Reproduction cost 
Per cent condition 

Gas Dept. 
Historical cost 
Reproduction cost 
Per cent condition 


$345,039 
422,633 
79.82% 


$1,107,627 

1,359,804 

81.66% 
money it collected from its customers 
in excess of the rates fixed by that or- 
der. 

These deposits have been made 
from month to month and a very large 
amount of money has now accumulat- 
ed in the custody of the clerk. The 
second order of the Commission di- 
rected the company to file with the 
Commission a plan for making re- 
funds which would be due the com- 
pany’s patrons upon the application 
of the new rates. The company con- 
tends that in making this order the 
Commission exceeded its jurisdiction. 
In this contention the company is 
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clearly correct. These funds are in 
the custody of the court, and it has 
exclusive jurisdiction over them. The 
Commission is of course entitled to 
notice of and a hearing on any pro- 
posal presented to the court in this 
connection. 

[7-12] We turn next to a consid- 
eration of the company’s criticisms of 
the Commission’s finding of a rate 
base or “fair value.” 

Preparatory to its consideration of 
fair value the Commission made find- 
ings as to the reproduction cost and 
the historical cost of the company’s 
property and the per cent condition 
of such property as of December 31st 
in each of the years 1937, 1938, 1939, 
and 1940. By the years and depart- 
ments these findings were as follows: 

1938 1939 1940 
$2,459,928 $2,468,362 $2,490,530 


2,721,052 2,729,430 2,751,686 
89.06% 86.82% 84.31% 


$374,548 $375,230 $372,648 
452,142 452,824 450,242 
84.87% 81.44% 78.88% 


$1,116,016 $1,126,634 $1,138,234 

1,369,772 1,379,387 1,390,990 

79.58% 76.94% 74.11% 
In its order establishing the rate 
base the Commission stated that it 
had “considered the historical cost, the 
cost of reproduction as allocated to the 
utility’s North Dakota properties for 
each department as of the 31st day of 
December the per cent condition of the 
properties of each department or said 
department as established by the un- 
disputed testimony of the chief en- 
gineer, which percentages are set out 
herein; and that after giving the his- 
torical cost, the cost of reproduction, 
the per cent condition of the proper- 
ties of each department as of Decem- 
ber 31st of each year and all other rele- 
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vant facts and circumstances of record 
such consideration and weight as the 
same, in the judgment of the Commis- 
sion, justly and equitably deserve, the 
Commission finds and determines that 
the fair value of the properties of each 
department as of December 3lst of 
each year were as follows: 


Electric Dept. 


Accrued depreciation 


1937 
Fair value as of the 31 day of December $1,800,000 
302,2 


cost in applying the fair value formula 
and that it erred in giving effect to de- 
preciation after finding fair value un- 
depreciated. 

In the former appeal in this case 
(Northern States Power Co. v. Raii- 
road Comrs. [1941] 71 ND 1, 39 
PUR(NS) 219, 298 NW 423) we 


1938 1939 


$2,590,000 $2,600,000 
220 283,346 342,680 


1940 


$2,625,000 
411,862 





$1,497,780 


$384,000 
77,491 62,638 


Steam-Heating Dept. 
Fair value as of the 31 day of December 
Accrued depreciation 





$2,306,654 $2,257,320 


$414,000 $415,000 
77,024 


$2,213,138 


$412,000 
87,014 





$306,509 


Fair eae as of the 31 day of December $1,110,000 
203,574 228,708 260,578 


Gas Dept. 


Accrued depreciation 





$351,362 
$1,120,000 


$337,976 
$1,130,000 


$324,986 
$1,140,000 
2 


, 





$906,426 


It is apparent from an analysis of 
the foregoing figures that in so far 
as the electric and the steam-heating 
departments were concerned, the Com- 
mission computed fair value undepre- 
ciated by taking a round figure aver- 
age of reproduction cost new and his- 
torical cost new and then depreciated 
that result upon the basis of the per 
cent condition of the property in or- 
der to establish a rate base. The re- 
sult is the same as if the rate base had 
been determined by giving equal 
weight to reproduction cost depre- 
ciated and historical cost also depre- 
ciated upon the basis of the physical 
condition of the property. <A differ- 
ent situation exists with respect to the 
gas department. There the rate base 
reflects an almost exclusive considera- 
tion of historical cost depreciated. 


The company has challenged these 
findings upon the grounds that the 
Commission did not give sufficient 
weight to the factor of reproduction 
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$891,296 $869,422 


held that the fair value formula as set 
forth in Smyth v. Ames (1898) 169 
US 466, 42 L ed 819, 18 S Ct 418, and 
as modified by subsequent decisions of 
the Supreme Court of the United 
States had been adopted by the legis- | 
lature of this state in 1919 as the 
formula for determining rate bases 
for public utilities. There can be no 
doubt today, but that, in so far as the 
Federal courts are concerned, the 
“ghost of Smyth v. Ames had been 
laid.” Federal Power Commission 
v. Natural Gas Pipeline Co. (1942) 
315 US 575, 86 L ed 1037, 42 PUR 
(NS) 129, 62 S Ct 736; Federal 
Power Commission v. Hope Nat. Gas 
Co. (1944) 320 US 591, 88 L ed —, 
51 PUR(NS) 193, 64 S Ct 281. 
That circumstance, however, has no 
bearing upon the question before us 
now. Weare concerned with the law 
of this state as enacted in 1919. In 
the decision in the former appeal in 
this case we gave extended considera- 


$844,854 
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tion to the construction of this stat- 
ute and we see no reason now to mod- 
ify that construction. 

In support of its contention that 
the Commission failed to give suf- 
ficient weight to reproduction cost in 
computing fair value the company 
places great reliance upon our state- 
ment that: “In the absence of the 
proof of other circumstances which 
would tend to destroy its force, such 
evidence (reproduction cost depreciat- 
ed) obviously has more bearing upon 
the question of present value, than 
has evidence of original cost, depre- 
ciated, and it was the Commission’s 
duty to give due consideration . . . 
to that evidence.” 71ND at p. 17, 39 
PUR(NS) at p. 228. It is said that 
this statement requires that the Com- 
mission shall in all valuation cases 
give greater weight to reproduction 
cost than it does to historical cost. It 
is possible that we did not state our 
conclusions with sufficient clarity but 
certainly we did not intend to use 
language which could or would be so 
construed. We set aside the Com- 
mission’s finding of fair value upon 
that appeal for the reason that it had 
given greater weight to historical cost 
than it had given reproduction cost 
because it was “adhering to the prec- 
edent of this Commission.” 

In stating the principle involved we 
quoted with approval from the opin- 
ion of Mr. Justice Butler in McCardle 
v. Indianapolis Water Co. 272 US 
400, 71 L ed 316, PUR1927A 15, 23, 
47 S Ct 144, 148, wherein he stated 
that the application of the fair value 
formula ‘“‘does not mean that the orig- 
inal cost or the present cost or some 
figure arbitrarily chosen between these 
two is to be taken as the measure. 
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The weight to be given to such cost 
figures and other items and classes of 
evidence is to be determined in the 
light of the facts of the case in hand.” 
We then said that the establishment 
of a precedent which would require 
that greater weight be given to his- 
torical cost than to reproduction cost 
in every case is in itself arbitrary for 
the reason that such a precedent “cre- 
ates an inflexible formula which 
denies to the evidence in a particular 
case its normal probative value.” It 
follows that a rule which would re- 
quire that greater weight be given to 
evidence of reproduction cost in every 
case would be equally arbitrary. A 
finding of value cannot be reached 
merely by the solution of an algebraic 
equation which is universal in its ap- 
plication. It is not fanciful to say 
that in many instances actual value 
may properly be found at levels which 
are below both reproduction cost de- 
preciated and historical cost depre- 
ciated. This is particularly true where 
depreciation is based solely upon phys- 
ical deterioration and in a field in 
which technical advances are being 
made with such rapidity that the toll 
taken by obsolescence far exceeds 
that taken by actual physical deprecia- 
tion. We do not, however, suggest 
that this situation exists in the present 
case. Historical cost and reproduc- 
tion cost are both major factors but 
the weight which shall be given to each 
in the fair value formula can only be 
determined by judgment exercised in 
the light of the circumstances in which 
they rest. That is the judgment 
which the Commission exercised in 
this case. In so far as the electrical 
and steam-heating departments of the 
company are concerned its judgment 
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was that equal weight should be given 
to both factors. As we have already 
stated we did not say in the opinion 
upon the former appeal of this case 
that “greater weight” must be given 
to reproduction cost. What we said 
was, “in the light of the principle that 
fair value must include the increase in 
value over original cost, the Commis- 
sion may not disregard ev- 
idence of reproduction cost depreciat- 
ed or refuse to give such evidence 
weight as one of the major factors in 
reaching its conclusions.” 71 ND 1, 
39 PUR(NS) at p. 228. 

Certainly in making the order which 
we are now considering, the Commis- 
sion neither disregarded evidence of 
reproduction cost nor refused to give 
that evidence weight as one of the 
major factors in reaching its conclu- 
sions. The question therefore is, Is 


the Commission’s judgment at such 


variance with our own conclusions 
that we would be justified in upsetting 
it? We have no doubt but that we 
have the power to exercise our inde- 
pendent judgment of the evidence. 
In fact we must do so. State ex rel. 
Hughes v. Milhollan (1923) 50 ND 
184, 195 NW 292; In Russell v. 
Great Northern R. Co. (1938) 68 ND 
447, 27 PUR(NS) 496, 281 NW 
239. Nevertheless, because of the 
technical nature of this proceeding 
and the long familiarity and experi- 
ence of the Commission with the prob- 
lems involved, its considered judg- 
ment is entitled to great weight in our 
evaluation of the facts. We have 
considered the evidence in the light of 
this principle and also in the light of 
the fact that evidence of reproduction 
cost is largely opinion evidence as dis- 
tinguished from factual evidence and 
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have reached the conclusion that due 
consideration of reproduction cost js} 
reflected in the Commission’s finding 
of fair value (undepreciated) for the 
company’s electrical and steam-heating 
departments. 

As to the company’s gas department 
a different situation exists. In reach- 
ing its finding of fair value (undepre- 
ciated) for this department the Com- 
mission gave almost no weight at all 
to evidence of reproduction cost. To 
illustrate: The historical cost of this 
department as of December 31, 1937 
was found to be $1,107,627, the re- 
production cost as of the same date is 
set forth as $1,359,804 and fair value 
(undepreciated) is fixed at $1,110, 
000. We think it quite clear from 
what we have already said that this 
finding cannot stand unless there is 
other evidence of value in the record 
to justify it. It does appear in the | 
record, however, that the company 
did not want the rates in the gas de- 
partment set at a level higher than 
would be necessary to earn a fair re- 
turn upon the value as fixed by the 
Commission. We think it fair to as- 
sume that the company’s moderation 
in this regard is due to the exercise of 
sound business judgment and that it 
is the opinion of its officers that a 
higher rate would not yield an in- 
creased return. We do not see how 
a department of the company can have 
a higher value than the amount upon 
which it can earn a fair return at rates 
nicely adjusted to what the traffic will 
bear. We therefore agree with the 
Commission’s valuation. 

[13] We turn next to the com- 
pany’s contention that it was error for 
the Commission to depreciate fair 
value. What the Commission did was 
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to find fair value undepreciated upon 
4 consideration of reconstruction cost 
and historical cost, both undepreciated, 
and other relevant evidence and then 
apply a depreciation factor based upon 
the physical condition of the prop- 
erty. 

The result of the method followed 
by the Commission was to give effect 
to reconstruction cost and historical 
cost both depreciated in the fair value 
formula. The company contends that 
this was error, asserting that it was 
improper for the Commission to de- 
preciate historical cost before giving 
it effect in its finding of fair value. 
We do not agree. It is only property 
which is used or useful for the public 
service which may be included in the 
value inventory. Section 4609c37, 
1925 Supp to CL 1913; § 2, Chap 
203, Laws of ND 1937. It follows 
that the entire cost of each item of 
property would have to be written out 
of the historical cost inventory at the 
time such items are retired from serv- 
ice unless proper deductions have been 
made each year through annual depre- 
ciation. Since the entire value of all 
expendable items of property must 
eventually be deducted from historical 
cost it would seem to be better business 
and accounting practice to cushion the 
effect of such deductions by apportion- 
ing them over the life of the property. 
In this case the company has given 
approval to this practice in its own ac- 
counting methods. Its records dis- 
close that it has charged off an annual 
depreciation which will be sufficient 
in the aggregate to replace property 
retired from service. The amount 
which it has so charged has operated to 
decrease its investment pro tanto. The 
application of the company’s theory 
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to the circumstances of this case clear- 
ly discloses the fallacy which lies in 
its contentions. Here the figure 
found for historical cost undepreciat- 
ed is in almost every instance greater 
than that found for reproduction cost 
depreciated. A finding of a rate base 
at some intermediate figure which the 
company says must be made would re- 
sult in fixing fair value at a sum which 
would be greater than the amount 
which the company has invested and 
greater than the depreciated reproduc- 
tion cost of the property. We know 
of no theory upon which such gen- 
erosity could be justified. 

[14, 15] Next in order is the com- 
pany’s specification that the Commis- 
sion erred in refusing to include the 
cost of the steam plant in the electric 
rate base for 1938. Preliminary 


plans for the construction of this 
plant were made early in 1938. Con- 


struction work was commenced in 
April and had progressed to the point 
where the plant was put into service in 
January 1939. The records show that 
the company expended upon this 
project $683,543.44 in 1938 and the 
further sum of $105,918.69 in 1939 
or a total of $789,372.13. The Com- 
mission refused to include any of these 
expenditures in the rate base for 1938, 
but did include them all in the 1939 
rate base without regard to the time 
of the 1939 expenditures. It also al- 
lowed the company interest upon its 
construction costs. This interest was 
charged monthly upon the cumulative 
investment during 1938. In 1939 it 
was charged monthly but only upon 
the sum expended during each month. 
The practice followed was in accord 
with the Commission’s rule, “That 
the period for which interest during 
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construction may be charged shall be 
limited solely to the period of con- 
struction, because after the comple- 
tion of new construction, the prop- 
erty is used in the public service and 
from then on is properly entitled to a 
fair return on such new investment.” 
Our applicable statute reads: 

“The Commissioners, for the pur- 
pose of ascertaining the reasonable- 
ness and justice of rates and charges 
of public utilities, shall in- 
vestigate and determine the value of 
the property of every public utility 
used and useful for the service and 
convenience of the public.” (Section 
4609c37, 1925 Supp. to CL 1913; 
§ 2, Chap 203, Laws of ND 1937.) 

We construed this section upon the 
former appeal in this case, saying: 
“The value which must be ascertained 
is the reasonable value of the utility’s 


property used and useful for the pub- 
lic service at the time it is being so 


used.” 71 ND 1, 39 PUR(NS) at 
p. 227. Clearly the property in ques- 
tion was not used or useful for the 
public service in 1938 and its value 
should not have been included in the 
rate base for that year. In support of 
its contention that this value should 
have been included the company has 
cited cases which hold that the value 
of immediately required betterments 
may be included in a rate base under a 
doctrine of imminent use. New York 
& Q. Gas Co. v. Prendergast, PUR 
1924B, 138, PUR 1924E 59, 1 F(2d) 
351; Wisconsin Teleph. Co. v. Public 
Service Commission (1939) 232 Wis 
274, 30 PUR(NS) 65, 287 NW 122, 
132, 593; State v. Tri-State Teleph. 
& Teleg. Co. (1939) 204 Minn 516, 
28 PUR(NS) 158, 284 NW 294. 
This doctrine applies where rates are 
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being fixed for the future and the 
property in question will be used for 
the public service during the time in 
which the rates will be applicable. 
Here the situation is entirely different, 
In this case, in so far as this issue js 
concerned, the rates have been adjust- 
ed retroactively for a single year in 
which the property was not used for 
the public service. We think there- 
fore that the Commission’s order in 
respect to this new plant was proper 
except in its allowance of interest on 
construction costs in the year 1939, 
These costs were all included in the 
rate base as of December 31, 1938, 
and the allowance of both interest and 
a fair rate of return for that year is 
double compensation. 

[16] The company has also speci- 
fied that it was error for the Commis- 
sion to establish separate rate bases 
for the years 1938, 1939, and 1940. 
It rests this contention upon § 6 of 
Chap 205 Laws of ND 1937, which 
provides: 

“No petition or order for valuation 
and/or revaluation shall be filed or 
made more than once in every three 
years.” 

In this case there has been but a 
single order involved. That order, it 
is true, has been amended but the § 
amendments have been made neces- 
sary by reason of the company’s ap- 
peal. We see nothing in the above 
statute which would prohibit the 
Commission from including in its 
final order separate rate bases for the 
years the investigation as to value 
was in progress where the facts war- 
rant such action. In its brief the 
company states, “the Commission has 
sought to deprive the company of 
the cost of the steam plant in the 
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1938 rate base.” In all probability 
the company is correct in its surmise 
that the Commission adopted the plan 
of separate rate bases for the years 
the investigation was in progress so 
that it might exclude the cost of the 
seam plant from the rate base until 
sich time as the steam plant was 
used for the service of the public. In 
any event we think this act of the 
Commission was proper. We know 
of no reason why the public should be 
required to pay a rate of return, in- 
duding depreciation, upon the value 
of a plant until the plant is completed 
at least to an extent where it may be 
used in the public service. The al- 
lowance of interest upon construction 
costs until the time the plant went into 
operation was sufficient compensation 
to the company. Ordinarily the mak- 
ing of rates and findings of value look 
to the future and to the extent that 


the prophecies of the rate-making 
body are inaccurate the rates are in- 


exact. In this case, because of the 
lapse of time, the Commission could 
substitute experience for prophecy in 
fixing rates for the years 1938, 1939, 
and 1940 and arrive at figures which 
are exact. It clearly acted in the pub- 
lic interest in doing so. 

[17] Next it is urged that the Com- 
mission erred in refusing in the rate 
bases applicable to 1941 and the fu- 
ture to make allowances for increased 
price levels. The record shows that 
evidence of reproduction cost as of 
December 31, 1940, was reached by 
taking reproduction cost as of Octo- 
ber 1937 and adding thereto the actual 
cost of the net plant additions. This 
plan of valuation was agreed to by 
Mr. Ulteig and Mr. Rice the valua- 
tion engineers for the Commission and 
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the company respectively. In its Ex- 
hibit 1, however, the company com- 
puted reproduction cost for the year 
1941 by taking the agreed figure for 
December 31, 1940; and adding 10 
per cent thereto to allow for an es- 
timated rise in prices. The Commis- 
sion refused to allow this estimated 
increase. The testimony upon’ this 
subject is very meager. Mr. Crocker, 
witness for the company, merely stated 
that the increase had been made as 
an estimated increase in the cost of 
materials and equipment. Mr. Ulteig, 
witness for the Commission, conceded 
that there had been some rise in prices. 
In addition to this testimony there is 
the fact that the Commission did al- 
low an increase in operating expenses. 
We have no doubt as to the truth of 
the claim that there has been a rise in 
prices. Nor do we have any doubt 
but that this rise has been in a large 
measure due to an artificial shortage 
of labor and materials created by the 
national emergency. The right of 
the company to have all increases in 
prices reflected in the computation of 
reconstruction cost is not without lim- 
itation. Our statute specifically pro- 
vides that: “In valuing the property 
upon the basis of the cost to repro- 
duce the same, unit prices of material 
and labor entering into the construc- 
tion shall be based upon the average 
prices of a sufficient period of years 
to secure normal results.” Section 
4609c37, subsec. (g) 1925 Supp. to 
CL of ND 1913. This statute recog- 
nizes that if there is to be any stabil- 
ity to rates based upon fair value, it 
is general price trends and not inter- 
mediate or abnormal fluctuations in 
price which must enter into the com- 
putation of reproduction cost. We 
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think this principle is sound and that 
it is applicable to the instant case. 
The rise in prices since October, 1940, 
cannot be considered as due to the 
free play of normal economic forces. 
Nor can it be anticipated that the in- 
creased price levels will be main- 
tained after the causes which have pro- 
duced them disappear. Considera- 
tions of the value of durable things 
must always include the probable con- 
tinuance of their worth and the Com- 
mission’s refusal to give effect to a 
reproduction cost based upon theo- 
retical prices for unavailable goods 
and labor cannot be considered as a 
refusal to give effect to an increase in 
the value of an operating plant. 

[18] Finally it is urged that the 
Commission erred in prescribing a de- 
tailed schedule of rates for electric 
service. The company says that it 
alone has the right to propose and in- 
itiate specific rates, subject to the 
right of the Commission to veto its 
proposals if they are, in the judg- 
ment of the Commission, excessive or 
discriminatory. It does not appear to 
us that such contention squares with 
our statutes. Section 4609c4, Supp. 
to CL of 1913, provides: 

“The Commissioners shall have the 
power, after notice and hearing, to 
enforce, originate, establish, modify, 
or adjust and promulgate tariffs, 
rates, joint rates, tolls, and charges of 
all public utility corporations " 

Section 5, Chap 205, Laws of ND 
1937 provides: 

a The Commission is hereby 


directed and required in any proceed- 
ing in which temporary rates are fixed, 
determined and prescribed under this 
section, to consider the effect of such 
rates in fixing, determining, and pre- 
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scribing rates to be thereafter charged 
and collected 

It seems to us that the language of 
these statutes is so clear that there is 
no room for any controversy as to a 
proper construction. They do give 
the Commission the power to initiate 
schedules of rates. 

The judgment of the district court 
is therefore affirmed as to those por- 
tions of it which (1) require the Com- 
mission to vacate its order fixing the 
company’s rate of return at 54 per 
cent of fair value, (2) require the 
Commission to vacate its order fixing 
the rate of depreciation for the elec- 
tric property at 3.5 per cent, (3) re- 
quire the Commission to vacate its or- 
der directing the company to present 
to it proposals for disbursing funds 
which have been impounded in the 
custody of the court, and (4) require 
the Commission to allow the com- 
pany interest upon the unamortized 
portion of the cost of the lease of the 
steam plant site. Upon the provision 
of the judgment last mentioned no 
error was specified. 

Upon all other matters in contro- 
versy the judgment is reversed. The 
case will accordingly be returned by 
the district court to the Public Service 
Commission for the correction of its 
order in accordance with this opinion. 
In revising its order the Commission 
may fix the rate of return at 6 per 
cent of fair value, fix the allowable 
rate of depreciation at 4 per cent, 
make the proper allowance for interest 
upon the unamortized portion of the 
cost of the lease of the steam plant site 
and adjust the schedules of rates to 
conform to these changes without the 
necessity of another hearing. If the 
Commission determines to reconsider 
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he questions of a reasonable rate of 
turn and of a rate of depreciation it 
nay do so at a hearing held after due 
gotice to the company. The amended 
oder of the Commission will become 
fective as of the effective date of the 
oder from which this appeal was 
taken. If the amended order fixing 
schedules of rates discloses that the 
company has been collecting exces- 
sive charges since the original order of 
the Commission in this case, the dif- 
ference between the actual charges 
made and the proper charges as dis- 
dosed by the rates as fixed by the 
Commission shall be refunded to the 
company’s patrons out of the funds 
deposited in court and under the di- 
rection of the court. Any balance 
remaining thereafter in the funds de- 
posited in court shall be returned to 
the company. Each party shall pay 
its own costs on this appeal. 


Morris, C.J., and Christianson, 
Nuessle, and Burr, JJ., concur. 


CHRISTIANSON, J. (concurring 
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specially): The Public Utilities Act 
of this state provides: “The value of 
the property of a public utility com- 
pany, as determined by the Commis- 
sioners, shall be such sum as repre- 
sents, as nearly as can be ascertained, 
the money honestly and prudently in- 
vested in the property.” Laws 1919, 
Chap 192, § 37; § 4609c37, 1925 
Supplement. On the former appeal 
in this case (71 ND 1, 39 PUR(NS) 
219, 298 NW 423), I expressed the 
view that the legislature by this pro- 
vision intended to prescribe, and did 
prescribe, the measure, i. e.—the basic 
standard—of value to be ascertained 
and employed by the Commission as 
a rate base. I still adhere to the views 
I then expressed. The majority of the 
court, however, ruled otherwise. Ac- 
cepting, as I must, the decision of the 
court as promulgated by the major- 
ity as the law to be applied in the de- 
termination of the questions present- 
ed on this appeal, I am constrained to 
agree with the conclusion reached in 
the opinion prepared by Judge Burke. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Lentner Transmission Line 


Case No. 10,332 
December 22, 1943; January 19, 1944 


PPLICATION for approval of transfer of transmission line 
A and other electric facilities; granted subject to condttion. 
Extension of time granted January 19, 1944. 


Certificates of convenience and necessity, § 146 — Cancellation — Scope of ap- 
plication in sale proceedings. 

1. The Commission may order the cancellation of a certificate of conven- 

ience and necessity, held by the owner of electric facilities, contemporane- 
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ously with the transfer of the property, under the general prayer in the 
application for approval of the sale and “for such other and further or 


ders,” p. 160. 


Consolidation, merger, and sale, § 11 — Jurisdiction of Commission — Sale tg 


cooperative. 


2. The Commission has jurisdiction over an application by the owner of an 
electric public utility, operating under a certificate, for authority to sell the 
properties to a cooperative organization, p. 161. 


Consolidation, merger, and sale, § 35 — Grounds for disapproval — Unregulated 


purchaser. 


3. Authority should not be granted for the transfer of electric lines by a 
regulated public utility to a cooperative organization whose operations are 
not under regulation of any character by the Commission or any other 
body, in view of the necessity of protecting the safety of the public and 
regulating induction and electrical interference, p. 161. 


Consolidation, merger, and sale, § 42 — Authorization subject to conditions — 


Regulation of codperative. 


4. Authority to sell electric properties owned by a regulated utility to an 
unregulated cooperative should be granted upon the condition that prior 
to the effective date of the order the codperative shall convert itself under 
the Rural Electrification Act, Art 7, Chap 33 Rev Stats Mo 1939, and to op- 


erate thereunder, p. 161. 


(Witson, Commissioner, dissents.) 


By the Commission: This cause 
arises upon (1) an application made 
and filed April 16, 1943, by the Lent- 
ner Transmission Line (O. L. 
Wright of Shelbina, Missouri, sole 
owner ), as the seller, for authority to 
sell its utility properties to the Macon 
Electric Cooperative, Inc., of Macon, 
Missouri, the buyer, for the agreed 
price of $1,750, and (2) the consent 
of last-named company filed herein 
on April 21, 1943, that the applica- 
tion be granted. 

The matter was upon notice to the 
mayor of Shelbina and the clerk of 
the county court of Shelby county, 
Missouri, set for a hearing to be held 
before this Commission at its offices 
in Jefferson City, Missouri, on June 
3, 1943, at which time Hon. J. Wil- 
son Barrow of Macon, Missouri, ap- 
peared as Attorney for both the seller 


53 PUR(NS) 


158 


and the buyer, and Hon. John P. Ran- 
dolph, General Counsel, and Hon. 
George B. Coleman, Chief Account- 
ant of this Commission, appeared for 
this Commission. There were no 
other appearances or protests. 
After taking some testimony, the 
cause was continued till June 17, 1943, 
at 10 o’clock a.M. before this Com- 
mission at the place aforesaid of 
which the buyer and seller were then | 
notified and upon notices given that 
day (that is June 3, 1943) to the Mis- 
souri Power and Light Company of 
Jefferson City, Missouri, (never pre- 
viously notified), and again to the 
mayor of Shelbina, Missouri, and 
the clerk of the county court of Shel- 
by county, Missouri, who might be 
interested, to appear at 10 o’clock a.m. 
June 17, 1943, before this Commis- 
sion at the office of this Commission 
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in Jefferson City, Missouri, when 
they would be given an opportunity to 
be heard on this matter. 

On June 17, 1943, at 10 o’clock a.m. 
the case was again called for hearing 
before this Commission at its offices in 
Jefferson City, Missouri, at which 
time no one appeared to oppose or to 
protest this application. But for good 
cause shown the application was there- 
upon, and again continued, for hear- 
ing in the office of this Commission in 
Jefferson City, Missouri, on July 1, 
1943, at 10 o’clock A.M. at which time 
and upon the identical appearances 
(and none other) as shown at the 
hearing on June 3, 1943, as above in- 
dicated, the case was again fully 
heard and was submitted upon the evi- 
dence adduced, and which will here- 
inafter be reviewed. 

The buyer, Macon Electric Coopera- 
tive, Inc., of Macon, Missouri, is a 


cooperative organized in, and char- 
tered by, the state of Missouri under 
the provisions of Art 28, Chap 102, 
Rev Stats Mo 1939 for the following, 
among other purposes : 


To generate, manufacture, pur- 
chase, and accumulate electric energy 
for its stockholders and to transmit, 
distribute, furnish, sell, and dispose of 
such electric energy to its sharehold- 
ers; to acquire, own, hold, maintain, 
and operate plants, buildings, works, 
machinery, equipment, and transmis- 
sion and distribution lines necessary, 
convenient or useful for said purposes ; 
and also to purchase, lease, or in any 
other manner acquire all real and 
personal property, and to borrow 
money and to pledge and to mort- 
gage the same, to enable the accom- 
plishment of such purposes. 

The Lentner Transmission Line, 
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owned by O. L. Wright of Shelbina, 
Missouri, an individual, is the holder 
of certificate of convenience and 
necessity No. 6907, previously grant- 
ed by this Commission. It owns a 
2,300-volt transmission line entirely 
within Shelby county, Missouri, and 
extending from the city limits of 
Shelbina westward to and into the 
village of Lentner, a distance of about 
6 miles. Within the village of Lent- 
ner it uses a few poles belonging to 
the Western Light and Telephone 
Company upon which its lines are 
carried, secondarily. It also owns the 
distribution line in the village of 
Lentner, with a 5-kilovolt-ampere 
transformer set at the crossroads in 
Lentner from which it serves all the 
customers, about thirty-five in num- 
ber, of the village from the one trans- 
former. The farthermost customer is 
located one-half mile from that trans- 
former, and the line upon reaching him 
carries a very low voltage. The elec- 
tric energy is now obtained from the 
Shelbina municipal plant and that if 
the sale is approved such will con- 
tinue, for the time being, as the source 
of electric energy. The village of 
Lentner is in an agricultural com- 
munity, has a population of approxi- 
mately 60 inhabitants, and is not in- 
corporated. 

The Macon Electric Cooperative 
has its home office in Macon, Mis- 
souri, owns and operates about 700 
miles of lines to serve its members in 
Macon, Shelby, and five other coun- 
ties in Missouri, with electric energy 
which it obtains from the Macon, 
Missouri, municipal plant. The coop- 
erative (the buyer) is able to advance 
the agreed purchase price of $1,750, 
but it is to be replaced by a loan 
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which the Rural Electric Adminis- 
trator has agreed to make to the buy- 
er if this sale is approved. This writ- 
ten contract of sale has been filed 
herein. 

Said Macon Electric Cooperative is 
serving the territory on all sides of 
the village of Lentner and its lines 
are within 24 miles thereof. This 
Macon Electric preferred to buy the 
Lentner Transmission Line so as 
ultimately to integrate the same with 
its own system, instead of building 
new and duplicating facilities as it 
would otherwise be required to do in 
order to serve some of its farmer 
consumers in that area. 

The Macon Electric Cooperative is 
capable of improving the service to 
the Lentner consumers and it has filed 
a schedule of rates to be put into ef- 
fect, if this sale is approved, which 
are lower than the present rates to 
these Lentner consumers. 

Many of these Lentner patrons have 
signed up for membership in the 
Macon Electric Cooperative and many 
others have indicated their willing- 
ness to do so. Mr. Adams, assistant 
superintendent and managing officer 
of the Macon Electric Cooperative, 
testified that “all the rest of them 
have expressed their desire to do so.” 
He also testified that they could serve 
a limited number of them if they 
made a $5 meter deposit, even if they 
did not become members, and if they 
live in rural areas and within a rea- 
sonable distance of their lines, and 
that no applicant for membership had 
ever been rejected. To become a 
member of Macon Electric Cooperative 
one must sign an application that 
shall comply with, and be bound by, 
its bylaws and pay the $5 for member- 


ship which also entitles him to one 
share of stock in the codperative. 

[1] No testimony was given at 
any of the hearings respecting the 
cancellation of our Certificate No. 69- 
07 held by the seller. And this js 
neither covered in the contract nor 
mentioned in the application. How- 
ever, a verified statement of the seller 
has now been filed showing that it is 
his desire that we order that said 
certificate be canceled contempora- 
neously with the transfer of the prop- 
erty involved and we are authorized 
to do so under the general prayer in 
the application “for such other and 
further orders” etc., etc. An order to 
approve the sale of the seller’s facili- 
ties, to one which intends to use them 
in the same business and territory, and 
without also canceling the seller’s cer- 
tificate of authority therein, leaves 
the possibility of unjustfiable future 
competitive operations in the same 
field, or future demands, from these 
Lentner patrons, made upon the sell- 
er to provide the service which he, 
under his certificate, is obliged to give 
and at a time when he would have no 
facilities with which to perform. 

The seller’s affidavit also satisfies 
this Commission that there are no un- 
paid and outstanding liens and other 


indebtedness against the property or | 


the system here involved. 

The Macon Electric Cooperative is 
not organized as a public utility, but 
is organized as a cooperative to serve 
its own members. It, therefore, is 
not in any respect, or for any purpose, 
under any regulation of this Commis- 
sion, or of any other body. Although 
it would be of easy accomplishment 
under § 5402 Rev Stats Mo 1939, 
for it is qualified to do so, this Macon 
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Electric Cooperative has not converted 
itself into a cooperative under Art 7, 
Chap 33 Rev Stats Mo 1939 (the 
Rural Electric Cooperative Act). If 
it should do so, it would be under the 
regulation of this Commission respect- 
ing the safety of its lines upon public 
thoroughfares and across publicly 
owned lands and interference with the 
lines of other utilities whereas, and as 
it now exists, it is not regulated in 
those very important, or in any other, 
respects. 

[2] The Lentner lines operate as 
a public utility under our certificate 
aforesaid and it is under our regula- 
tion in all respects. Its properties are 
dedicated to public uses and we have 
jurisdiction of this application to sell 
its properties because an electrical 
corporation (defined to include a per- 
son § 5578, sub. 13) is not allowed to 
sell its useful facilities without the 
permission of this Commission. (Sec- 
tion 5651.) Whether such permission 
shall be granted is, among other 
things, dependent upon the public in- 
terest, to which the manner and form 
of regulation is directly related. 

[8, 4] Applications are frequently 
made by one public utility to sell its 
facilities to another, both the seller 
and the buyer being subject to our 
regulations. Such cases present no 
problem of our full regulation. And 
many times we have approved sales 
of public utility facilities within a 
municipality to the municipality, which 
presents no such problem, since city 
has the means of regulating its own 
municipally owned system and pre- 
sumably will do so, especially the im- 
portant aspect of public safety and 
interference with the lines of other 
utilities. Sales of facilities within and 


(11] 
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to municipalities approved by us in- 
clude: Case No. 9670, in Re Missouri 
Power & Light Co. Feb. 25, 1939, to 
sell to Vandalia, Missouri; Case No. 
9728, in Re Missouri Pub. Serv- 
ice Corp. Aug. 1, 1939, to sell to 
Odessa, Missouri, and Case No. 97- 
29, in Re Missouri Pub. Service 
Corp. to sell to Pleasant Hill, Mis- 
souri. 

But in this case we are asked to 
approve the sale of its useful facilities 
by a public utility under our regula- 
tions, to a cooperative which, as it is 
incorporated and absent its suggested 
conversion, is not under any regula- 
tion whatsoever, not even respecting 
the public safety or interference as- 
pects previously mentioned. 

The basic question, therefore, in 
this case, is whether or not the public 
interest will be served by the proposed 
transfer of the facilities of a regulated 
public utility to a wholly unregulat- 
ed codperative. Three applications 
for the approval of such transfers of 
the facilities of public utility corpora- 
tions to codperatives, incorporated 
identically as is the buyer herein, have 
previously been before this Commis- 
sion in this order: In Re Van Buren 
Power, Light & Ice Co. (1942) (Case 
No. 10,205), this Commission first 
denied the authority for such a trans- 
fer because the codperative was so un- 
regulated. Immediately thereafter the 
cooperative decided to so convert, a re- 
hearing was granted, and upon a show- 
ing of such subsequent conversion this 
Commission approved the transfer to 
be made. 45 PUR(NS) 482. In Re 
Shaffer (1942) 44 PUR(NS) 130, 
while the case was under submission 
before this Commission, the codpera- 
tive not having ever so converted, 


53 PUR(NS) 





MISSOURI PUBLIC SERVICE COMMISSION 


then advised us of its intention to con- 
vert. This Commission then approved 
the transfer upon condition that the 
conversion be made before the effec- 
tive date of the order. In Re Iowa 
Utilities Co. (1942) 47 PUR(NS) 
321, where there had been no conver- 
sion, this Commission approved the 
transfer, but in doing so inserted the 
same condition in the order as was 
done in the Shaffer Case, supra, and 
the conversion was thereafter made. 
In both the Shaffer and the lowa 
Utilities Cases, supra, liberal quota- 
tions were made from the Van Buren 
Case, supra, which indicates the views 
of this Commission on this subject. 
In all three of them when the applica- 
tions were made, the buyer, as here- 
in, was a cooperative organized under 
Chap 28, Art 102, to serve its mem- 
bers, and not-as a public utility, and 
had not converted. 

In the Van Buren Case, supra, 45 
PUR(NS) at p. 484, in our first 
report and order (and prior to the 
conversion) the views of this Com- 
mission on whether or not the public 
interest will be served by the proposed 
transfer of the property of a regulated 
public utility to such an unregulated 
(and unconverted) cooperative, were 
(omitting nonessentials ) then thus ex- 
pressed and are our views in the pres- 
ent case, as follows: 

“The Commission believes that it 
is not in the public interest to author- 
ize the transfer of the properties of a 
public utility whose operation 
is under the supervision of the public 
Service Commission, to a cooperative 

whose operaticn is not under 
the supervision of any regulatory 
body whatsoever.” 


And further, “The Commission con- 
siders that it is not in the public interest 
that a transmission system supplying 
electrical energy over high tension 
wires should be transferred from a 
utility, over which the Commission has 
supervisory power to protect the safety 
of the public and the transmission and 
communication lines of other elec- 
trical operators from induction and 
electrical interference, to a codpera- 
tive which is not so subject to the su- 
pervisory powers of this Commission 
or any other regulatory body.” 

Our second order in the Van Buren 
Case, supra, was made after the con- 
version. Thus this Commission has 
consistently held that it is not in the 
public interest to authorize the trans- 
fer of properties of this character 
from a public utility which is under 
our supervision for all purposes to an- 
other (whether a person, association, 
or corporation), whose operations are 
not under regulation of any charac- 
ter by this or any other body. 

The safety of the public should 
always be safeguarded in any author- 
ity which includes the transmission of 
electricity where the public may be 
exposed. Indeed this is more im- 
portant than the public necessity that 
electricity be furnished in a communi- 


ty. And of equal importance are reg- | 


ulations respecting induction and elec- 
trical interference with the transmis- 
sion lines of others which are under 
regulation and the public duty to 
serve. If the unregulated lines should 
so interfere with lines duly regulated, 
the latter, from a practical standpoint, 
will be likely to carry the burden of 
both respecting public safety as well 
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as an undue burden in performing 
its public service. Regulations in these 
respects are more potent than any 
other conceivable remedial processes. 

Entertaining these views it is the 
opinion of this Commission that the 
application herein for permission to 
sell these facilities to said Macon Elec- 
tric Cooperative and to cancel the exist- 
ing authority contained in our Cer- 
tificate No. 6907 should only be grant- 
ed upon the condition that prior to the 
effective date of this order the said 
Macon Electric Cooperative, the buy- 
er, shall convert itself under the Rural 
Electrification Act (being Art 7 
Chap 33 Rev Stats Mo 1939) and to 
operate thereunder, otherwise that the 
permission to sell the facilities, and 
the request for us to cancel said Cer- 
tificate No. 6907 should be denied and 
the application dismissed. 

It is, therefore, 

Ordered: 1. That if before the 
effective date of this order the Macon 
Electric Cooperative (a corporation) 
shall have fully complied with the pro- 
visions of § 5402 of Art 7, Chap 33 
of the Rev Stats of Missouri 1939, 
O. L. Wright, owner of Lentner 
Transmission Line, shall be and he is 
hereby authorized upon such com- 
pliance, to sell and to transfer his 
electric transmission and distribution 


lines, system, and equipment, known 
as the Lentner Transmission Line as 
described in the contract filed herein 
and as above mentioned, to said 
Macon Electric Cooperative (a cor- 
poration) for the contract price of 
$1,750, whereupon, and if said com- 
pliance shall occur and said transfer 
shall be made, said Certificate No. 69- 
07 shall be thereupon deemed to be 
canceled and thenceforth held for 
naught. 

Ordered: 2. That applicants here- 
in shall, prior to the effective date of 
this order, file proof with this Com- 
mission of the compliance by the 
Macon Electric Cooperative (a cor- 
poration) with the above “ordered: 
1” by its conversion into a cooperative 
under the provisions of § 5402 Rev 
Stats Mo 1939 as required in “Or- 
dered: 1” hereof, otherwise and upon 
failure to so comply or to convert and 
to file proof thereof, this application 
shall upon the effective date hereof be 
deemed to be, and it is, dismissed. 

Ordered: 3. That this order shall 
take effect thirty days from the date 
hereof, and that the secretary of this 
Commission shall forthwith serve on 
all the parties interested herein a cer- 
tified copy of this report and order. 


Agnes Mae Wilson, Commissioner, 
dissents. 
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FEDERAL POWER COMMISSION 


Re Utah Power & Light Company 


Opinion No. 99, Docket No. IT-5839 
August 2, 1943; September 30, 1943; January 29, 1944 


ROCEEDING under Federal Power Act relating to accounting 
Pesiviee: accounting entries prescribed. Rehearing denied in 
so far as it relates to disposition of write-up of $26,434,849.26, 
and application for rehearing in so far as tt relates to classifica- 
tion and disposition of intercompany profit of $1,026,882.93 
granted, September 30, 1943. Time within which company 
shall submit revised reclassification and original cost studies 
extended to June 1, 1944, by order entered January 29, 1944. 


Accounting, § 24.1 — Acquisition cost — Excess over cost to affiliate. 
1. Excess of recorded cost of acquired properties over bona fide cost to 
affiliated transferors is a write-up and not properly chargeable to plant 
account, but should be classified in Account 107, Electric Plant Adjust- 
ments, pending disposition, p. 168. 

Accounting, § 24.1 — Intercompany profit — Construction fees. 
2. Fees paid by a power company to an affiliated construction company and 
representing profits to the affiliate do not represent bona fide cost of plant 
and should be classified in Account 107, Electric Plant Adjustments, pend- 
ing disposition, p. 169. 

Accounting, § 32 —Disposition of write-up — Excess over property costs. 
3. A write-up representing excess purchase price paid to an affiliate over 
actual cost of property, classified pending disposition in Account 107, Elec- 
tric Plant Adjustments, should be disposed of by an immediate charge to 
Account 271, Earned Surplus, or Account 270, Capital Surplus, provided 
the latter is created for that purpose, p. 170. 


Accounting, § 21 — Disposition of write-up — Stock discount. 


4. An amount classified in Account 107, Electric Plant Adjustments, rep- | 


resenting discount on preferred stock, should be eliminated by charging it 
to Account 150, Discount on Capital Stock, p. 170. 

Accounting, § 19.1 — Disposition of write-up — Capitalized dividends and in- 

terest. 

5. An amount classified in Account 107, Electric Plant Adjustments, rep- 
resenting dividends and interest erroneously capitalized, should be elim- 
inated by charging it to Account 271, Earned Surplus, p. 170. 

Accounting, § 24.1 — Disposition of write-up — Intercompany profit. 
6. The amount of fees paid to an affiliate representing intercompany profits, 
classified pending disposition in Account 107, Electric Plant Adjustments, 


was required to be disposed of by an immediate charge to Account 271, 
Earned Surplus, p. 170. 
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Accounting, § 21 — Financing expense — Unmatured bonds. 


7. That portion of expenses incurred in connection with the issuance of 
bonds relating to the expired life of the bonds should be disposed of by 
a charge to Account 271, Earned Surplus, and the balance should be amor- 
tized over the remaining life of the bonds; but where the unexpired life 
of the bonds is less than one year the whole amount should be disposed of 
by a charge to Account 271, Earned Surplus, p. 171. 


Accounting, § 36 — Investment in associated company — Credit after plant ac- 
count adjustments. 

8. A power company which has transferred properties to an affiliate and 
in return has received securities recorded in its investment account at par 
and principal amount, crediting its plant account with an amount in excess 
of bona fide cost, should, after being required to classify the inflation as a 
debit in Account 107, Electric Plant Adjustments, classify such excess 
as a credit to that account, and in accordance with correct principles of 
accounting the amount should be disposed of by a credit to Account 111, 
Investments in Associated Companies, p. 171. 


Accounting, § 56 — Elimination of write-up — Evidence of value. 
9. An offer of proof as to the present value of property is not germane to 
an inquiry relating to the elimination of write-ups; alleged values, even 
if they exist, do not alter the facts that write-ups do not constitute assets 


or valid cost, and cost is completely unaffected by such alleged values, 
p. 172. 
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APPEARANCES: George Corey, Salt 
Lake City, Utah, and Reid & Priest, 
by A. J. G. Priest, New York, New 
York, for Utah Power & Light Com- 
pany; Clinton D. Vernon, Salt Lake 
City, Utah, for the Public Service 
Commission of Utah; Charles V. 
Shannon, General Counsel, and Reu- 
ben Goldberg, for the Federal Pow- 
er Commission. 


By the Commission: This proceed- 
ing arises under the Federal Power 
Act and relates to accounting entries 
which should be made by Utah Power 
& Light Company (hereinafter some- 
times called “Light Company’’) pursu- 
ant to our Uniform System of Ac- 
counts for Public Utilities and Li- 
censees. 

Light Company owns and operates 
facilities for the transmission and sale 


of electric energy at wholesale in in- 
terstate commerce and is therefore a 
“public utility” within the meaning of 
the Federal Power Act. As such it 
filed, on July 12, 1940, proposed re- 
classification and original cost studies 
as required by Electric Plant Accounts 
Instruction 2—D of our Uniform Sys- 
tem of Accounts and our order of 
May 11, 1937, with respect thereto. 
A joint field examination was 
thereafter made by our staff and the 
staff of the Public Service Commis- 
sion of Utah. Upon completion of 
this examination, the staffs submitted 
a joint report to the Commissions. 
This report was served upon Light 
Company on July 25, 1942, with the 
request that the company make the 
accounting adjustments recommended 
therein, and make certain additional 
studies for the purpose of bringing the 
company’s books in conformity with 
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the requirements of the Uniform Sys- 
tem of Accounts. _ 

Conferences were thereafter held 
between the staffs of the Utah Com- 
mission, and this Commission and 
representatives of the Light Company. 
As a result of these conferences, 
counsel for the Utah Commission, this 
Commission, and the Light Company, 
entered into a stipulation, subject, so 
far as our action is concerned, to our 
approval, with respect to the facts 
surrounding the issues in this matter. 
The stipulation provides that the facts 
therein contained shall be accepted “as 
though the Commissions had held a 
hearing on the issues raised by the 
staff’s recommendations and witnesses 
had been called, sworn, examined, and 
testified at such hearing.” 


Corporate Relationships Pertinent 
to the Issues Involved 


As set forth in the stipulation, 
Electric Bond & Share Company 
caused the organization and incorpora- 
tion of Light Company, Utah Power 
Company, Utah Securities Corpora- 
tion, and of Electric Power & Light 
Corporation. At all times involved 
in this proceeding, these companies 
were affiliated with one another and, 
directly or indirectly, controlled by 
Bond and Share. All of Light Com- 
pany’s common stock (with the excep- 
tion of directors’ qualifying shares) 
was owned by Utah Securities Cor- 
poration from the inception of its ex- 
istence until March 13, 1925. On 
March 13, 1925, Bond and Share 
caused Utah Securities Corporation to 


transfer all of Light Company’s com- 
mon stock to Electric Power & Light 
Corporation. The latter has since con- 
trolled Light Company and has been 
in turn controlled, directly or indirect- 
ly, by Bond and Share.? 


Write-ups and Other Erroneous 


Charges Arising Out of Transfers 
of Properties to Light Company 


The principal issues in this proceed- 
ing arise out of eleven transfers of 
properties to Utah Power & Light 
Company by its affiliates, Electric 
Bond & Share Company, Utah Power 
Company, Utah Securities Corpora- 
tion, Electric Power & Light Corpora- 


tion, as well as several wholly owned | 


subsidiaries of Light Company. 


Transfer of Telluride Power Com- 

pany Properties 

Under an agreement dated Decem- 
ber 6, 1912, Utah Securities Corpora- 
tion transferred to Light Company 
the properties and other net assets of 
The Telluride Power Company. Light 
Company recorded these properties on 
its books at $21,168,673.57, plus $33,- 
553.18 of miscellaneous acquisition 
costs incurred by Light Company.* 

Prior to the transfer to Light Com- 
pany of these properties, Bond and 


Share had acquired the bulk of Tellu- | 


ride’s securities and transferred them 
to Utah Securities Corporation, which 
then, with minor exceptions, acquired 
the remaining securities of Telluride. 
The bona fide cash cost of these se- 
curities (applicable to the Telluride 
properties transferred) to Bond and 





1In this connection compare Re Electric 
Bond & Share Co. (1942) Holding Company 
Act Release No. 3750, 46 PUR(NS) 321. 

2This does not include a Reconstruction 
Reserve of $900,000 created by a charge to 
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plant account, with respect to which we are 
reserving judgment pending completion of 
analyses of this reserve, as will hereinafter 
appear. 
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Share and Securities Corporation, was 
$6,268,503.19. Thus, the amount re- 
corded by Light Company for the 
properties exceeded their bona fide cost 
to Bond and Share and Securities Cor- 
poration by $14,900,170.38. 


Transfer of Electric Properties of 
Utah-Idaho Sugar Company and 
Others 
Under date of January 25, 1913, 

Utah Securities Corporation trans- 

ferred to Light Company, among oth- 

er things, the electric properties of 

Utah-Idaho Sugar Company, Gem 

State Light & Power Company, Ltd., 

Ontario Silver Mining Company, and 

Park City Light, Heat & Power Com- 

pany. Light Company recorded these 

properties at $7,549,452.78, although 
they had been previously acquired by 

Bond and Share and Securities Cor- 

poration at a bona fide cost, paid in 

cash, of $2,128,477.61. Therefore 
the recorded or book cost to Light 

Company, exclusive of acquisition 

costs of $4,256.57 incurred by Light 

Company, exceeded actual cost to 

Bond and Share and Securities Cor- 

poration by $5,416,718.60. 


Transfer of Utah Power Company's 
Net Assets to Light Company 

In accordance with an offer dated 
January 28, 1913, Light Company sur- 
rendered its investments in Utah Pow- 
er Company, a wholly owned subsid- 
lary company, in return for the net as- 
sets of Utah Power Company.* The 
latter properties had been transferred 


to Utah Power Company by Securities 
Corporation and Bond and Share,‘ 
which in turn had acquired them at an 
actual cost of $3,251,328.95. The $8,- 
937,004.46, at which these properties 
were recorded on the books of Light 
Company, was thus $5,644,288.73 in 
excess of their bona fide cost.° 


Other Transfers of Properties to 
Light Company 

Pursuant to an offer dated April 17, 
1913, Utah Securities Corporation 
transferred to Light Company the 
properties of The High Creek Electric 
Light & Power Company, which prop- 
erties were recorded by Light Com- 
pany at an amount $680.58 in excess 
of the bona fide cost to Securities Cor- 
poration. 

Under date of April 19, 1913, Light 
Company acquired the properties of 
its wholly owned subsidiary, Idaho 
Power and Transportation Company, 
Ltd., and recorded such properties at 
$123,520.94 in excess of the bona fide 
cost to the Idaho Company. 

Under date of May 31, 1913, Light 
Company acquired the properties of 
its wholly owned subsidiary, Mer- 
chants Light & Power Company, and 
recorded such properties at $121,- 
239.25 in excess of the bona fide cost 
to the Merchants Company. 

An excess of $51,370.99 of recorded 
cost over actual cost relates to the 
transfer to Light Company, pursuant 
to an offer of Securities Corporation 
dated February 1, 1915, of the prop- 





8 These net assets consisted of, among other 
things, the properties formerly owned by 
Knight Consolidated Power Company, The 
Electric Company, The Eureka Electric Com- 
pany, Camp Floyd Electric Company, The In- 
stitute Electric Company, Idaho-Utah Electric 
Company, Salt Lake and Ogden Railway Com- 
pany, Home Telephone and Electric Company, 
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and Dayis and Weber Counties Canal Com- 
pany. 

4 This transfer was effected through an in- 
termediary, Harry M. Durning, who had no 
beneficial or other interest in the properties. 

5 Light Company also recorded $41,386.78 
for cash and acquisition costs in the matter. 
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erties of Bear Lake Power Company 
and The Davis County Light and 
Power Company. 

When, under date of May 31, 1917, 
the properties of Scofield Municipal 
Plant, Coalville Municipal Plant, Swan 
Creek Electric Company, and the fran- 
chise of Huntington Light, Power and 
Telephone Company were transferred 
to Light Company by Utah Power 
Company, they were recorded on Light 
Company’s books at a net excess over 
actual cost to Utah Power Company 
of $2,424.60. 

As of November 30, 1926, Electric 
Power & Light Corporation trans- 
ferred to Light Company through 
Frank A. Reid, a nominee of Power 
& Light Corporation, the properties of 
eight companies. These properties 
were recorded by Light Company at an 
excess of $174,435.19 over actual cost 
to Power & Light Corporation. 

When the properties of The Prog- 
ress Company and those of Shelley 
Light & Power Company, Ltd., were 
transferred to Light Company by Utah 
Power Company, they were recorded 
by Light Company at an excess over 
actual cost of $38,005.55 and $4,- 
066.55, respectively. A part of the 
recorded cost consists of discount, 
$40,370, on Light Company’s 7 per 
cent preferred stock, accrued dividends 
thereon of $505.55, and interest on 
funded debt in the amount of $1,- 
196.55. 

[1] The foregoing excesses of cost 
recorded on the books of Light Com- 
pany over the bona fide cost to the af- 
filiated transferors total $26,476,- 
921.36. Certain properties of the 


Light Company were transferred to 
its subsidiary, Western Colorado Pow- 
er Company, in exchange for securi- 
ties and at this time $2,685,544.19 of 
the excess was removed from the plant 
account of Light Company and lodged 
in the account covering investment in 
securities of the Western Colorado 
Power Company. The total write-up 
of $26,476,921.36 will be discussed at 
this time, the credit amount of $2,685,- 
544.19 being treated hereinafter. 


The foregoing excess cannot be ac- J 


cepted as a bona fide cost to the Light 
Company. Here there was no exercise 
by the directors of Light Company of 
independent judgment. There were 
really no transactions and the pretend- 
ed transfers were mere shams. In 
fact, it was no more than Bond and 
Share, through various controlled sub- 
sidiaries, dealing with itself. There 
did not exist two separate and inde- 
pendent parties, one endeavoring to ob- 
tain the lowest and the other the high- 
est price for the properties, with each 
in a position to protect to the fullest 
its own interests, Obviously, such in- 
creases represent write-ups having no 
place in the plant accounts. Under 
similar circumstances, we have hereto- 
fore held that the excess of recorded 


cost over bona fide cost to affiliated ; 


transferors was a write-up. Re Pacific 
Power & Light Co. (1942) Opinion 
No. 84, 46 PUR(NS) 131; Re Minne- 
sota Power & Light Co. (1943) Opin- 
ion No. 89,48 PUR(NS) 1. 

We find, therefore, that the amount 
of $26,476,921.36 represents write- 
ups and erroneous charges to Light 





6 These eight companies are: Warm Springs 
Power Company, Clark Electric Power Com- 
pany, Ophir Hill Consolidated Mining Com- 
pany, Kamas-Woodland Telephone Company, 


Vernal Milling & Light Company, The Green 
River Electric Light & Power Company, city 
of Green River, and Moab Light & Power 


Company. 


53 PUR(NS) 168 





Pa ee eo | 


ed to 
Pow- 
ecuri- 
19 of 
plant 
odged 
ant in 
orado 
ite-up 
sed at 
,685,- 


be ac- 
Light 
ercise 
ny of 
were 
-tend- 
. In 
1 and 
1 sub- 
There 
inde- 
to ob- 
high- 
1 each 
fullest 
ch in- 
ng no 
Inder 
ereto- 
orded 
liated 
Pacific 
pinion 
{inne- 
Opin- 


nount 
write- 
Light 


» Green 
ry, city 
Power 


RE UTAH POWER & LIGHT CO. 


Company’s plant accounts which 
should be classified in Account 107 
until disposed of in the manner we 
shall hereinafter direct. 


Miscellaneous Write-ups and Improper 
Charges in Light Company's Plant 
Accounts 


The stipulation also includes nine 
debit items totaling $3,238,675.38 and 
four credit items totaling $3,147,- 
159.04. The debit items, all of which 
were charged to Light Company’s plant 


account, are as follows: 

Phoenix Utility Company fees .. $1,026,882.93 

Expenses incurred by Light 
Company in connection with 
the issuance of its 30-year first 
mortgage, 5% gold _ bonds, 
dated February 2, 1914, due 
February 2, 1944 

Discount suffered by Light Com- 
pany on two notes dated April 
30, 1914 and April 30, 1915, 
both notes maturing August fr; 
1932, issued by Light Company 
to Utah Power Company 

Cost of investigation of proper- 
ties not acquired 

Cost of maintenance of properties 

Cost of dismantling certain prop- 
erties 

Expenses incurred in connection 
with the sale of Light Com- 
pany’s preferred stock 

Amount paid in 1927 to Electric 
Power & Light Corporation 
upon the exchange of Light 
Company’s 7% preferred stock 
for 10,000 shares of Light 
Company’s 6% preferred stock 

Discount incurred by Light Com- 
pany on the sale of its pre- 
ferred stock to employees . 


315,585.49 


1,481,289.67 


6,034.45 
9,608.14 
4,442.06 


187,145.98 


166,666.66 


41,020.00 
$3,238,675.38 


[2] Light Company contests the 
proposed classification of only one of 
the foregoing debit items, namely, the 
amount of $1,026,882.93 representing 
fees paid by Light Company to 


Phoenix Utility Company. It is the 
position of the staffs of the Federal 
Power and Utah Commissions, that 
the capitalization of this amount rep- 


resents a write-up of Light Company’s 
plant account, in that it is an intercom- 
pany profit and does not represent a 
valid cost of plant. Light Company 
maintains that the amount represents 
bona fide cost to it and is, therefore, 
properly includible in Account 100.1, 
Electric Plant in Service. 

In our Opinion No. 68, Re Penn- 
sylvania Power & Light Co. (1942) 
44 PUR(NS) 344, 354 (the “Wallen- 
paupack”’ Case), we held that Phoenix 
Utility was “nothing more than an in- 
corporated system of accounting inter- 
posed by Bond and Share for the pur- 
pose of exacting construction fees 
from its supervised operating compa- 
nies” and that “the fee paid to Phoenix 
does not constitute actual legitimate 
original cost. .’ The Phoenix 
Utility there referred to is the same 
company which is involved here, and 
the fees referred to in the Wallenpau— 
pack Case are of exactly the same na- 
ture as those involved here. They rep- 
resent intercompany profits which we 
have consistently excluded as improper 
cost of plant. Re St. Croix Falls Min- 
nesota Improv. Co. (1942) 43 PUR 
(NS) 1; Re California-Oregon Pow- 
er Co. (1943) 47 PUR(NS) 193; 
Re Pacific Power & Light Co. (1942) 
46 PUR(NS) 131 and cases cited 
therein; Cf. Alabama Power Co. v. 
Federal Power Commission (1943) 
47 PUR(NS) 257, 134 F(2d) 602, 
606. We find, therefore, that the $1,- 
026,882.93 is not a proper plant cost 
and its capitalization resulted in a 
write-up to that extent of Light Com- 
pany’s plant accounts. We further 
find that such amount should be classi- 
fied, pending disposition, in Account 
107, in accordance with the provisions 
of our Uniform System of Accounts. 
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We also find that the other eight 
debit items shown above are properly 
classifiable in Account 107. 


The four items which the company 
agrees, and we so find, are classifiable 
on the credit side of Account 107 are 
as follows: 


Adjustment of interest on con- 
struction $2,257.99 less ex- 
pired water rights, fran- 
chises, etc. $1,510.94 

Salvage value of properties 
improperly credited to plant 

Transfer of write-up from 
plant account to account for 
investment in Western Col- 
orado Power Company ... 

Excess of claimed actual 
legitimate original cost, at 
January 1, 1937, of Light 
Company’s hydroelectric 
projects licensed under the 
Federal Power Act over 
staff computation of original 


($747.05) 
(28,701.98) 


(2,685,544.19) 


(432,165.82) 
($3,147,159.04) 


Thus the total debit amounts classifi- 
able in Account 107 aggregate $29,- 
715,596.74. The credit items aggre- 
gate $3,147,159.04, leaving a net debit 
balance of $26,568,437.70. 


Disposition of Amounts Classified in 
Account 107 


The text of Account 107 provides 
that amounts classified in it “shall be 
disposed of as the Commission may 
approve or direct.” Accordingly we 
turn now to a consideration of the ap- 
propriate disposition of the amounts 
so classified. 

[3] Of the $26,476,921.36, repre- 
senting write-ups and other improper 
charges arising out of transfers of 
properties, $26,434,849.26 has no place 
at all on Light Company’s balance 
sheet. It does not represent any bona 
fide cost. In accordance with sound 
principles of accounting, therefore, we 
53 PUR(NS) 


find that it should be eliminated by a 
charge to Account 271, Earned Sur- 
plus, or to Account 270, Capital Sur- 
plus, if a capital surplus is created for 
the purpose. Inasmuch as that amount 
is associated with the issuance of 
Light Company’s capital stock, it 
would be appropriate and in accordance 
with accepted principles of accounting, 
to eliminate the write-up by a charge 
to Capital Surplus created for such 
purpose through the reduction or re- 
tirement of common stock or in some 
other appropriate manner. 

We shall require, therefore, the dis- 
position of the $26,434,849.26 by a | 
charge to Account 271, Earned Sur- 
plus, with the proviso that Light Com- 
pany may eliminate all or part of that 
amount by a charge to a capital sur- 
plus created for such purpose.” 

[4, 5] The balance of the $26,476,- § 
921.36 is made up of $40,370, repre- 
senting discount on Light Company’s 
7 per cent preferred stock and $1,- 
702.10, representing dividends and in- 
terest erroneously capitalized by Light 
Company. We find that the discount, 
in accordance with sound principles of 
accounting, should be disposed of by 
a charge to Account 150, Discount on 
Capital Stock, and thereafter account- 
ed for in accordance with the provi- | 
sions of our system of accounts and 
that the dividends and interest should 
be eliminated by a charge to Account 
271, Earned Surpuls. 

[6] The amount of $1,026,882.93 
of Phoenix Utility profits, should be 
disposed of by a charge to Account 
271, Earned Surplus. This treatment 
is in accordance with correct principles 
of accounting. 





7See Re Minnesota Power & Light Co. 
(1943) Opinion No. 89, 48 PUR(NS) 1. 
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[7] The expenses of $315,585.49 in- 
curred in connection with the issuance 
of Light Company’s bonds should have 
been amortized over the life of those 
bonds. Therefore, that portion of the 
$315,585.49 which relates to the ex- 
pired life of the bonds should be dis- 
posed of by a charge to Account 271, 
Earned Surplus, and the balance should 
be amortized over the remaining life 
of the bonds. Inasmuch as the un- 
expired life of the bonds, however, is 
less than one year (the due date of the 
bonds is February 2, 1944), we shall 
require the disposition of all of such 
amount by a charge to Account 271, 
Earned Surplus. That portion of the 
$315,585.49 allocable to the unexpired 
period of the bonds is very small and, 
in any event, would have to be elim- 
inated by February 2, 1944. 

[8] The Colorado properties of 
Light Company, as well as its invest- 
ments in certain subsidiary companies 
operating in Colorado, were trans- 
ferred by Light Company to The West- 
ern Colorado Power Company, a com- 
pany formed to operate the Colorado 
properties, and in return therefor 
Western issued and delivered to Light 
Company $3,499,100 of $100 par val- 
ue common stdck and $3,000,000 prin- 
cipal amount of 5 per cent gold bonds, 
representing its entire outstanding se- 
curities other than directors’ qualify- 
ing shares. These securities were re- 
corded by Light Company in its in- 
vestment account at $6,499,100, par 
and principal amount of the securities. 
At the same time Light Company cred- 
ited its plant account with an amount 
which was $2,685,544.19 in excess of 
bona fide cost. 

Inasmuch as the total inflation re- 
corded at acquisition has been classi- 


fied as a debit in Account 107, we find 
the amount of $2,685,544.19 is prop- 
erly classifiable as a credit in that ac- 
count. We further find that in ac- 
cordance with correct principles of ac- 
counting, the amount should be dis- 
posed of by a credit to Account 111, 
Investments in Associated Companies. 

The dispositions of the following 
amounts, agreed upon by the staffs and 
the company, are in accordance with 
sound principles of accounting, and we 
shall order the dispositions indicated : 


Charge Account 271, Earned 
Surplus: 

Discount suffered on notes as 
previously described $1,481 ,289.67 

Cost of investigation of proper- 
ties not acquired 6,034.45 

Cost of maintenance of proper- 
ties 9,608.14 

Amount paid by Electric Power 

Light Corporation upon 
exchange by it of 10,000 
shares of Light Company’s 
7% preferred stock for an 
equal number of Light Com- 
pany’s 6% preferred stock .. 
Charge Account 250, Reserve 

for Depreciation: 

Cost of dismantling 
properties 

Charge Account 151, Capital 

Stock Expense: 

Expenses incurred in the sale of 
Light Company’s preferred 
stock 187,145.98 

Charge Account 150, Discount 

on Capital Stock: 

Discount incurred by Light 
Company on the sale of its 
preferred stock 

Transfer to Account 271, 

Earned Surplus: 

Net credit adjustment of inter- 
est between plant and mainte- 
nance accounts 

Transfer to Account 250, Re- 

serve for Depreciation: 

Salvage value of retired proper- 


certain 


(747.05) 


(28,701.98) 

We shall reserve the disposition of 
the remaining amount, a credit item of 
$432,165.82, pending the determina- 
tion by the Commission of the actual 
legitimate original cost of Light Com- 
pany’s licensed projects. 
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[9] We note Light Company’s offer 
of proof as to the present value of its 
property and its contention that this 
value bars the elimination of the infla- 
tion. The offer of proof is not ger- 
mane to the present inquiry. Such al- 
leged values, even if they exist, do not 
alter the fact that the write-ups do not 
constitute assets or valid cost. Cost, 
with which we are here concerned, is 
completely unaffected by such alleged 
values. Northwestern Electric Co. v. 
Federal Power Commission (1943) 48 
PUR(NS) 65, 134 F(2d) 740; Re 
Northwestern Electric Co. (1940) 2 
Fed PC 327, 36 PUR(NS) 202, and 
(1942) 43 PUR(NS) 148. 


Submission of Revised Reclassification 
and Original Cost Studies 


After the transfer to Account 107 
of the amounts hereinbefore discussed, 
an amount of $56,574,502.42 will re- 
main in Light Company’s Account 
100.6, Electric Plant in Process of Re- 
classification. 

The staffs and the company have 
agreed that this amount should be re- 
studied by the company for the pur- 
pose of submitting revised reclassifi- 
cation and original cost studies to us. 
Pending this restudy, they have fur- 
ther agreed that this amount shall re- 
main in Account 100.6. We approve 
of this arrangement. 

This restudy is necessary in order 
to enable the company to ascertain 
what portion of the $56,574,502.42 
should be classified in Account 100.5, 
Electric Plant Acquisition Adjust- 
ments; to present a plan for the dis- 
position of such amount classified by 
Light Company in Account 100.5; to 
determine to what extent fees paid by 
Light Company to Phoenix Engineer- 
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ing Corporation and to Electric Bond 
& Share Company are still included in 
plant account and to what extent such 
fees represent intercompany profits ; to 
determine to what extent $791,000, 
“Finder’s Fees,” included in the afore- 
going $56,574,502.42, paid by Light 
Company to Utah Securities Corpora- 
tion for “finding” Bond and Share 
Company as the purchaser of Light 
Company’s 7 per cent preferred stock 
and $56,252.75, also included in the 
$56,574,502.42, representing commis- § 
sions paid to Bond and Share Compa- | 
ny by Light Company in connection § 
with the sale of its 7 per cent preferred fj 
stock, are actual, bona fide cost; to re- @ 
study and reclassify charges to a re- 
construction reserve of $900,000 creat- © 
ed by a charge to plant account and in- § 
cluded in the above amount; to classi- § 
fy appropriately certain distribution § 
plant as transmission plant ; and, to de- 
termine the extent of underpriced and F 
unrecorded retirements. 

An order will be issued in accordance § 
herewith. 


ORDER 


Upon consideration of the reclassifi- 
cation and original cost studies sub- § 
mitted to this Commission by Utah § 
Power & Light Company (hereinafter 
called “Light Company”), the joint § 
report of the staffs of this Commission § 
and of the Public Service Commission 
of Utah, the stipulation entered into by 
counsel for the two Commissions and 
the company, and having on this date 
made and entered Opinion No. 99 with 
Findings, which is incorporated by 
reference as a part hereof; 

The Commission orders that: 

(A) Light Company transfer from 
Account 100.6, Electric Plant in Proc- 
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ess of Reclassification, to Account 107, 
Electric Plant Adjustments, a net debit 
amount of $26,568,437.70, all as more 
particularly described in the opinion: 

(B) Light Company retain in Ac- 
count 107 a credit amount of $432,- 
165.82, representing the alleged ex- 
cess of claimed actual legitimate orig- 
inal cost over claimed actual legitimate 
original cost of Light Company’s li- 
censed hydroelectric projects, until this 
Commission has determined the actual 
legitimate original cost of the projects ; 

(C) Light Company dispose of the 
remaining net debit amount of $27,- 
000,603.52 established in Account 107, 
as follows: 


To Account 271, Earned Sur- 
plus, or if created for such 
purpose, all or any part, to 
Account 270, Capital Sur- 
plus, provided such Capital 
Surplus is created within six 
months from the date of 
service of this order, repre- 
senting a write-up in Light 
Company’s plant accounts .. $26,434,849.26 

To Account 271, Earned Sur- 
plus, representing erroneous 
charges of dividends and in- 
terest to plant account 

To Account 271, Earned Sur- 
plus, representing expenses 
incurred in connection with 
the issuance of Light Com- 
pany’s bonds 

To Account 271, Earned Sur- 
plus, representing discount 
suffered on two notes by 
Light Company, which notes 
matured on August 1, 1932 

To Account 271, Earned Sur- 
plus, representing the cost of 
investigation of properties 
not acquired 

To Account 271, Earned Sur- 
plus, representing mainte- 
nance of properties 

To Account 271, Earned Sur- 
plus, representing the amount 
paid in 1927 by Electric 
Power & Light Corporation 
upon the exchange by that 
Company of 10,000 shares of 
Light Company 7% pre- 
ferred stock for an equal 
number of shares of Light 
—* 6% preferred 
t 


a 


1,702.10 


315,585.49 


1,481,289.67 


6,034.45 


9,608.14 


To Account 271, Earned Sur- 
plus, representing  inter- 
company profits 

Transfer to Account 
Earned Surplus, representing 
a net credit adjustment of 
interest between plant and 
maintenance 


(747.05) 


Net Total Charged to Ac- 
count 271, Earned Sur- 
$29,441,871.65 


Depreciation, representing 
the cost of dismantling cer- 
tain properties 

Transfer to Account 259, Re- 
serve for Depreciation, rep- 
resenting the salvage value 
of retired properties 


4,442.06 


(28,701.98) 


Net Transfer to Account 
250, Reserve for Depre- 
ciation 

To Account 111, Investments 
in Associated Companies, 
representing the excess of 
the amount recorded in Light 
Company’s plant accounts 
over original cost of proper- 
ties transferred by Light 
Company to Western Colo- 
rado Power Company 

To Account 151, Capital Stock 
Expense, representing ex- 
penses incurred in the sale 
of Light Company’s pre- 
ferred stock 

To Account 150, Discount on 
Capital Stock, representing 
discount of $41,020.00 in- 
curred by Light Company on 
the sale of its preferred 
stock to employees and dis- 
count of $40,370 incurred by 
Light Company in the trans- 
fer of its preferred stock for 


($24,259.92) 


($2,685,544.19) 


187,145.98 


81,390.00 


$27,000,603.52 


Net total dispositions 


(D) Light Company prepare and 
submit within six months from the 
date of this order, revised reclassifica- 
tion and original cost studies of $56,- 
574,502.42, which amount is to be re- 
tained, pending completion of the 
studies described in the opinion, in Ac- 
count 100.6, Electric Plant in Process 
of Reclassification ; provided, however, 
that Light Company submit monthly 
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reports, in duplicate, to the Commis- 
sion within ten days after the close 
of each calendar month from the date 
hereof, showing in detail the progress 
made during the preceding month 
towards completion of the revised 
studies ; 

(E) Light Company submit cer- 
tified copies of the entries required by 
paragraphs (A) and (C) hereof with- 
in thirty days from the date of this 
order with the exception that the en- 


tries effecting the disposition of the 
$26,434,849.26 may be submitted 
within six months from the date of 
service of this order; 

(F) The provisions of this order 
are not to be construed as dispensing 
with the necessity for full compliance 
with the requirements of the Public 
Utility Holding Company Act of 1935 
and the rules, regulations and orders 
issued by the Securities and Exchange 
Commission. 
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Re Pennsylvania Power Company 


Application Docket No. 34460 
March 27, 1944 


~ iiereansal by power company for determination of 


damages resulting from crossing elimination; damages 
awarded. 


Crossings, § 73 — Effect of elimination order — Claims for damages. 
1. The fact that a power company did not appeal from an order requiring 
elimination of a railroad crossing and providing that any relocation, changes, 
or removals of adjacent structures, equipment, or facilities should be made 
by the public service company at its own expense did not preclude such a 
company from applying for determination of damages, p. 175. 


BSF ape P RLS BE EET RPL POLONIA SGI RET IE oA REN IE 


Crossings, § 73 — Damages to electric company — Elements. 
2. The true measure of damages recoverable by an electric company which 
has been required at its own expense to remove its facilities from its pri- 
vate right of way over lands appropriated for a crossing improvement is 
the difference between the value of the property before and after the appro- 
priation; and neither the cost of removal, the cost of rebuilding specific 
items of property, or injuries to particular uses, effected by the taking, are 
allowable or separate elements of damage, but these elements may be taken 
into account in fixing the market value before and after the appropriation, 
p. 176. 
¥ 


By the Commission: By order at the elimination of the crossing of State 


C. 10717, dated February 3, 1936 (14 
Pa PSCR 546) our predecessor, the 
Public Service Commission, directed 
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Highway Route No. 238 at grade, 
across the single track of The Penn- 
sylvania Railroad Company and the 
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two tracks of the Erie Railroad Com- 
pany at points in Pymatuning town- 
ship, Mercer county, about 4 miles 
south of the borough of Greenville. 
As a result of the order, Pennsylvania 
Power Company was required to re- 
move its facilities from its private 
right of way over certain lands appro- 
@ priated for the improvement, to ac- 
quire a new right of way, and to re- 
build its facilities. 

[1] Pennsylvania Power Company 
here applies for the determination of 
damages due it for property taken, in- 
@ jured or destroyed by reason of the 
J climination of the said crossing. Hear- 
@ ings have been held and the county of 
9 Mercer, The Pennsylvania Railroad 
"| Company, Erie Railroad Company, 
| Department of Highways of the Com- 
| monwealth of Pennsylvania, and 
7 Pennsylvania Power Company have 
| filed briefs. 


Among other provisions, the order 


1] of February 3, 1936 contained the fol- 
] lowing: 

“It is further ordered: That any 
# relocation, changes in, or removal 
7 of any adjacent structures, equip- 


ij ment, or other facilities of any 
public service company, which may 
be required as incidental to the 
7 execution of this improvement, be 
} made by said public service company 
J at its own expense in such a mannér as 
will not interfere with the construc- 
tion of the improvement.” 
Pennsylvania Power Company did 
not appeal from this order, but the 
failure to appeal did not preclude it 
from the present application: Re But- 
ler Water Co. (1940) 338 Pa 282, 34 
PUR(NS) 255, 13 A(2d) 72. 
Under both the former Public Serv- 
ice Company Law and the present 
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Public Utility Law, the Commission 
is vested with the power, not only to 
order grade crossing eliminations and 
appropriate property therefor, but al- 
so to award damages for property tak- 
en in such proceedings. These func- 
tions are separate and distinct. The 
order of February 3, 1936, did not 
limit or determine in advance the dam- 
ages recoverable as a result of property 
appropriated in the same order. Both 
the old law and the present act con- 
template a separate proceeding to de- 
termine damages. In St. Clair v. 
Reading Co. (1928) 9 Pa PSCR 398, 
403, a similar order was made by the 
Commission with the following com- 
ment : 

“By its report and order the Com- 
mission definitely directed that what- 
ever changes might be necessary in 
these companies’ facilities should be 
made by them at their own cost as 
changes incidental to the improvement. 
It did not, however, pass upon the 
question as to whether or not either 
or both of these companies would, as 
owners of property taken, injured or 
destroyed, be entitled to compensation 
for the damage to their property, but 
pointed out that the answer to that 
question could be determined in due 
course upon the proper future applica- 
tions of those companies. To grant 
the petition now before the Commis- 
sion would be a direct reversal of the 
prior findings and order of the Com- 
mission and contrary to the provisions 
of the law. The question of what 
compensation, if any, is due either or 
both of the companies involved is not 
properly before the Commission at this 
time and cannot be here decided. It 
follows, therefore, that the petition 
for amendment must be dismissed.” 
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Subsequently, by separate applica- 
tion (A. 19991) the Pottsville Water 
Company applied for and was awarded 
damages for property taken, injured, 
or destroyed. 

[2] The true measure of damages 
is the difference between the value of 
the property before and after the ap- 
propriation. The cost of the removal 
of things on the land to a different lo- 
cation is not an allowable or a separate 
element of damage, but may be taken 
into account in fixing the before and 
after value: Re Butler Water Co. 
supra. 

The cost of rebuilding specific 
items of property, or injuries to par- 
ticular uses, effected by the taking, are 
not recoverable or admissible as dis- 
tinct items of damage, but such losses 
may be relevant as elements bearing 
on the market value before and after 
the appropriation: Westinghouse Air 
Brake Co. v. Pittsburgh (1934) 316 
Pa 372, 176 Atl 13. 


Witnesses acquainted with the 
market value of the Power Company’s 
property testified as to that value be- 
fore and after the improvement. Mr. 
T. L. Paden, an electrical engineer 
employed by the Pennsylvania Power 
Company since 1932, testified for the 
applicant, as did Mr. H. F. Ferguson. 
No other witness gave figures as to 
value both before and after the taking. 


The evidence may be set forth as 
follows : 


Fair Market 
Value after 
the Improve- 
ment 


$500 


Fair Market 
Value before 
the Improve- 
ment 
$1200 to $1300 
(after depre- 
ciation) 


$2,000 $350 
Exhibit No. 8 show that the actual 
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Witnesses 
Paden 


Ferguson ... 


expense incurred by the Pennsylvania 
Power Company was $1,824.58, and 
that the actual amount of salvage was 
$354.35. 

Upon full and careful consideration 
of the matters and things involved, we 
find and determine that Pennsylvania 
Power Company was damaged in the 
amount of $900 by reason of property | 
taken, injured, or destroyed in the exe- 
cution of the improvement ordered at | 
Complaint Docket No. 10717. 

The order issued at Complaint § 
Docket No. 10717 provided that the § 
county of Mercer pay all compensation 
for damages due to owners, exclusive 
of the respondent railroad companies, 
for property taken, injured, or de- | 
stroyed by reason of the execution of § 
the improvement, and that Erie Rail- | 
road Company, and The Pennsylvania | 
Railroad Company each pay to the 
county of Mercer, when and as cer- 
tified by the Commision a sum or sums §f 
of money equal to 25 per cent of all 
sums of money which said county of 
Mercer may be required to pay as 
compensation for damages due to the 
owners of property taken, injured, or § 
destroyed by reason of the improve- 7 
ment ; therefore, 

Now, to wit, March 27, 1944, it is 
ordered: 

(1) That the sum of $900 be and 
is hereby awarded to Pennsylvania 
Power Company as full compensation 
for damages due to property taken, in- 
jured or destroyed by reason of the 
improvement ordered February 3, 
1936, at Complaint Docket No. 10717. 

(2) That the county of Mercer 
forthwith pay the applicant Pennsyl- 
vania Power. Company, the sum of 
$900, herein awarded. 

(3) That The Pennsylvania Rail- 
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road Company forthwith pay to the 
county of Mercer the sum of $225 to 
apply upon the sum of $900, herein or- 
dered to be paid by the county of Mer- 
cer. 


(4) That the Erie Railroad Com- 
pany forthwith pay to the county of 
Mercer the sum of $225 to apply up- 
on the sum of $900, herein ordered 
to be paid by the county of Mercer, 
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Re Georgia Power Company 


Opinion No. 112, Docket No. DI-166 
March 28, 1944 


ECLARATION of intention filed by power company regarding 
D construction of hydroelectric power project; river held to 
be navigable, interests of interstate commerce held to be affected 
by construction, and license under Federal Power Act required. 


Water, § 35 — Navigability of river — Present and possible traffic. 
1. Neither lack of commercial traffic nor unprofitable traffic operations is 
controlling as to navigability of a river, p. 181. 


Water, § 18.2 — Power project — Effect on interests of interstate or foreign 


commerce. 


2. The Federal Power Commission, in considering the effect which a pro- 
posed hydroelectric development may reasonably and normally be expected 
to have on the interests of interstate or foreign commerce, must take notice 
of the relationship between reservoir storage capacity, hydraulic capacity 
of power installation, average stream flow at the project site, range of 
stream flow necessary to provide requisite navigable depths, reasonable 
methods of operation, and physical possibility of affecting the natural flow 
as a result of the existence and operation of the project works, p. 181. 


APPEARANCES: Harllee Branch, 
Jr., Atlanta, Georgia, P. S. Ark- 
wright, Jr., Atlanta, Georgia, and 
Wallace Miller, Macon, Georgia, for 
the declarant; Willard W. Gatchell 
and Joseph E, Hayden, for the Com- 
mission. 


> 


By the Commission: On March 5, 
1942, the Georgia Power Company 
(for brevity called Declarant) filed a 
declaration of intention under § 23(b) 
of the Federal Power Act? to con- 
struct a water-power project, known 
as the Furman Shoals project, on the 





1Section 23(b) states in part: “... Any 
person, association, corporation, state, or mu- 
nicipality intending to construct a dam or 
other project works across, along, over, or 
in any stream or part thereof, other than 
those defined herein as navigable waters, and 


[12] 
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over which Congress has jurisdiction under 
its authority to regulate commerce with for- 
eign nations and among the several states 
shall before such construction file declaration 
of such intention with the Commission, where- 
upon the Commission shall cause immediate 
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Oconee river in Baldwin county, Geor- 
gia.* On August 5, 1942, Declarant 
filed with the Commission a supple- 
ment to its declaration of intention, 
describing its proposed method of op- 
eration of the project. 

Public hearings were held in At- 
lanta and in Washington in connection 
with this matter. Thereafter briefs 
were filed by counsel for Declarant and 
by the Commission’s staff. The Com- 
mission has carefully considered the 
record and the arguments advanced in 
the briefs. 

The principal question presented is 
a familiar one in connection with un- 
constructed water-power projects, 
namely: Would the interests of inter- 
state or foreign commerce be affected 
by construction and operation of the 
proposed project works? A necessary 
corollary is the question of what navi- 
gable waters of the United States 
would be affected. 


Proposed Project Works and the 
Rivers Involved 


The principal project works, as pro- 
posed by Declarant for construc- 
tion, consist of a dam about 100 feet 
high in and across the Oconee river in 
Baldwin county, Georgia, 4.3 miles 
upstream from Milledgeville; a hydro- 
electric power plant at the dam, with 
installed capacity of 50,000 kilovolt 
amperes (about 43,000 kilowatts) in 


two generating units of equal capacity, 
to operate under a maximum head of 
92 feet; and a reservoir with gross 
capacity of 294,000 acre-feet and us- 
able capacity of about 208,000 acre- 
feet, which when full to elevation 337 
would extend upstream some 25 miles, 
and flood 15,000 acres of land in Bald- 
win, Hancock, and Putnam counties? 
The power produced by the plant 
would be transmitted and delivered to 
markets by Declarant’s transmission 
system, which is interconnected with 
the transmission systems of other elec- 
tric utility operating companies in 
Alabama, Florida, and South Caro- 
lina, and with the system of the Ten- 
nessee Valley Authority in Tennessee. 
The Oconee river rises in northeast- 
ern Georgia, in the vicinity of Gaines- 
ville, and flows in a general southeast- 
erly direction to the “fall line” at Mil- 
ledgeville, below Declarant’s dam site, 
where it drops to the Coastal Plain, its 
slopes below Milledgeville being rela- 
tively flat and its current moderate. 
At The Forks, 145 river miles below 
Milledgeville, the Oconee river joins 
the Ocmulgee river and thus forms the 
Altamaha river, which flows 137 miles 
in a southeasterly direction, discharg- 
ing into the Atlantic ocean through 
Doboy, Altamaha, and Buttermilk 
Sounds, near Darien and Brunswick. 


The Oconee river drains an area of 
5,318 square miles, of which about 2,- 





gp gre of such proposed construction to 
be made, and if upon investigation it shall 
find that the interests of interstate or foreign 
commerce would be affected by such pro- 
posed construction such person, association, 
corporation, state, or municipality shall not 
construct, maintain, or operate such dam or 
other project works until it shall have applied 
for and shall have received a license under 
the provisions of this act. If the Commis- 
sion shall not so find, and if no public lands 
or reservations are affected, permission is 
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hereby granted to construct such dam or other 
project works in such stream upon compliance 
with state laws.” (16 USCA § 817.) 

2 The site of the dam and power plant is in 
Baldwin county. The reservoir site is in 
Baldwin, Hancock, and Putnam counties. 

3 Declarant commenced construction of the 
dam and power plant in October, 1929, with- 
out a license or other Federal authority. Due 
to the depression, work was suspended on 
November 30, 1930, and has not since been 
resumed. 
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900 square miles lies above Milledge- 
ville. The average slope of the river 
from Milledgeville to The Forks is 
slightly more than one foot per mile. 
In this stretch there are no falls, and 
the absence of such impediments, to- 
gether with the low-to-moderate cur- 
rent velocities, provides conditions 
very favorable to light-draft naviga- 
tion as compared with corresponding 
conditions on numerous other navi- 
gable rivers. 

Use of the Altamaha river and its 
affluent, the Oconee river, for naviga- 
tion, and the improvement of these 
rivers by the United States over a very 
long period of years, are definitely es- 
tablished by the record before us. The 
Altamaha river has been used more 
extensively for navigation than the 
Oconee, but the lighter-draft boats and 
other river craft which have plied the 
Altamaha in the past have also plied 
the Oconee river.* 

In 1909 and 1910, after the naviga- 
tion project below Milledgeville, as 
adopted by Congress, had been under 
improvement for about twenty years, 
the Army Engineers made a careful 
resurvey of the river, and established 
anavigation datum plane representing 
the water surface corresponding to a 
low-water flow which had been exceed- 
ed approximately 95 per cent of the 
time during the previous ten years. 
River depths over an average channel 
width of 60 feet were then referenced 
to this datum plane. The soundings 
taken at that time disclosed that in this 
145-mile stretch there were only 6.7 


miles which had a depth of less than 3 
feet below the aforesaid low-water 
reference plane, 5 miles being in the 
39-mile stretch between Milledgeville 
and the Central of Georgia Railroad 
bridge. The observations indicated, 
however, that for 88 per cent of the 
time the stage of the river was one 
foot or more above the datum plane, 
and for 75 per cent of the time 2 feet 
above it.5 Thereafter, in 1912, Con- 
gress authorized continuance of the 
improvement of the Oconee river be- 
low Milledgeville in accordance with 
House Document 443, the adopted 
project providing for maintenance of 
a navigable depth of 3 feet “during 
ordinary summer low water up to Mil- 
ledgeville.” ° 


The Oconee River Is a Navigable 
Water of the Umited States 


The navigability of the Oconee river 
from its mouth (Mile 0) to Milledge- 
ville (Mile 145) is demonstrated in 
the record, but in view of the fact that 
greater use has been made of the river 
for navigation below Dublin (Mile 
77) than above that point, Declarant 
attempts to disparage suitability of the 
stretch between Dublin and Oconee at 
the Central of Georgia Railroad bridge 
(Mile 106) and also of the 39-mile 
stretch between Oconee and Milledge- 
ville for navigation use. We find 
nothing in the record that would jus- 
tify the conclusion that the river is 
navigable below Dublin and nonnavi- 
gable above that point. The physical 
and hydraulic characteristics of the 





*The entire drainage area of the Altamaha 
tiver system is in the state of Georgia. How- 
ever, connections may be and have been made 
at the lower end of the Altamaha with inter- 
state trade over the Intracoastal Waterway 
and with coastwise and foreign trade at the 
ocean ports. 


5 House Document 443, 62d Congress, 2d 
Session, pages 19, 20, and 28. 

6 37 Stat 201, 208 (River and Harbor Act 
approved July 25, 1912). 
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two sections are not essentially differ- 
ent. We are satisfied that the river 
from Milledgeville to its mouth is 
suitable for navigation use. In fact it 
has been used for that purpose. 


In the year 1803, some thirty-seven 
years before the first railroad was com- 
pleted in Georgia,” and when transpor- 
tation by wagon and stagecoach over 
the poor roads of that period was slow 
and difficult, the state legislature lo- 
cated the town of Milledgeville “at or 
near the head of navigation on the 
Oconee river.” ® 

In December, 1804, the legislature 
agreed to and approved of the town 
site, as theretofore fixed upon and laid 
off pursuant to the act of May 11, 
1803, and declared the town of Mil- 
ledgeville “to be the permanent seat of 
government of this state.” ® Milledge- 
ville was the capital of Georgia for 
sixty-three years, from 1804 to 1867. 
That the advantage of water transpor- 
tation was one of the controlling con- 
siderations in the location of the state 
capital on the Oconee river can hardly 
be gainsaid. 


The state of Georgia spent some 
$45,000 for navigation improvements 
above Dublin, and private navigation 
companies also participated in the im- 
provement of the river. By the time 
Congress commenced appropriating 
money for improvement of the river 
(June 18, 1878), railroads had been 
constructed and channels of commerce 
were fairly well established in the 
region. 

The influence of shipping points 
and established transportation routes 
upon development of the Oconee river 
as a navigation route is evidenced by 
the emphasis placed upon improvement 
of the section of the river between 
Dublin and the Central of Georgia | 
Railroad bridge, some 29 miles up- 
stream. However, for more than fifty 
years Congress has consistently treat- 
ed the entire river below Milledgeville 
as navigable and as susceptible of in- 
creased navigation use.® Further- 
more, the many reports submitted to 
Congress by the Corps of Engineers, 
U. S. Army, present the views of these 
navigation experts to the effect that 





7A 40-mile line of railroad extending 
southeasterly from Athens was completed in 
The present Central of Georgia Rail- 

road, which crosses the Oconee river 39 miles 
below Milledgeville, and the Georgia Rail- 
road, which crosses the river some 54 miles 
— Milledgeville, were both completed in 


8 Act No. 80, May 11, 1803, “Compilation 
of the Laws of the State of Georgia Passed 
by the Legislature . 1800-1810, in- 
clusive, by Augustin Smith Clayton; page 100. 

“Section 16. And be it further enacted by 
the authority, aforesaid, That immediately 
after the boundary line shall be run agreea- 
bly to this act, five commissioners to be ap- 
pointed by the legislature, shall at the most 
eligible and suitable place, at or near the 
head of navigation on the south side of the 
Oconee river, lay out a tract of land contain- 
ing 3,240 acres, or 16 of the aforementioned 
tracts, of 2023 acres each, as laid off by the 
district surveyors; which is hereby reserved 
and set apart for a town to be called and 


53 PUR(NS) 


known by the name of Milledgeville; and 
shall on such part as they may deem most 
proper, lay off lots containing one acre each; 
and shall lay a plat of the said tract of land, 
together with a plan of the town, before the 
next general assembly, and such number of 
lots shall be disposed of as they may deem 
expedient.” 

8 Act No. 161, December 12, 1804; Clay- 
ton’s “Compilation of Laws” cited in foot- 
note 8, page 209. 

“Section 7. And be it further enacted, 
that the next meeting of the general assem- 
bly, after the date of said prociamation, shall 
be at the said town of Milledgeville, which is 
hereby declared tc be the permanent seat of 
government of this state.” 

10 See, for example, 20 Stat 152, 157; 20 
Stat 363, 368; 21 Stat 180, 186; 21 Stat 468, 
476; 22 Stat 191, 200; 23 Stat 133, 140; 24 
Stat 310, 320; 25 Stat 400, 413, 426; 26 Stat 
426, 442; 33 Stat 1150, 1151; and 37 Stat 
201, 208. 
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the river is suitable for navigation use 
up to Milledgeville, and such reports 
contain impressive records of the vol- 
ume of commerce which has been han- 
dled not only on the Oconee river but 
also on the Altamaha.™ In addition to 
use by steamboats and other craft, the 
record shows that the river has been 
used for rafting. 

[1] Declarant regards the present 
lack of commerce and alleged lack of 
prospects for profitable commerce on 
the Oconee river as indicative of con- 
ditions preventing navigation, but nei- 
ther lack of commercial traffic nor un- 
profitable traffic operations is control- 
ling as to navigability.* On the basis 
of the long record of actual use, the 
assertion of jurisdiction by Congress 
during the past sixty-six years, and 
more particularly during the past fifty- 
four years, and the testimony as to 
suitability of the river for navigation, 
we hold that the Oconee river is navi- 
gable for Milledgeville to its mouth, 
and that the Oconee and Altamaha 
rivers form a navigable water of the 
United States from Milledgeville to 
the sea, over which persons and prop- 
erty can be and have been carried in in- 
terstate commerce. 


Effect of the Proposed Project 


[2] In considering the effects which 
a proposed hydroelectric development 
may reasonably and normally be ex- 


pected to have on the interests of in- 
terstate or foreign commerce, it is nec- 
essary to take notice of the relation- 
ship between the reservoir storage ca- 
pacity, the hydraulic capacity of the 
power installation, the average stream 
flow at the project site, the range of 
stream flow necessary to provide req- 
uisite navigable depths for boats of 
various drafts, reasonable methods of 
operation normally and customarily 
followed in the conduct of a public 
utility system, and the physical pos- 
sibility of affecting the natural flow 
as a result of the existence and opera- 
tion of the project works. 

Declarant proposes to install two 
similar hydraulic turbines in the Fur- 
man Shoals plant with combined dis- 
charge capacity of 7,200 cubic feet per 
second, or 3,600 cubic feet per second 
each. The turbines may operate singly 
or simultaneously, according to the 
power demand and the available stor- 
age, or the rate of inflow to the reser- 
voir. If the system power demand 
should be low at the time of high in- 
flow, the hydroelectric plant might be 
operated to produce energy which 
would otherwise be generated by 
steam-electric plants, thus saving 
fuel. The usable capacity of the res- 
ervoir is 208,000 acre-feet.% At Mil- 
ledgeville the average flow of the river 
is approximately 3,600 cubic feet per 
second, and the flow exceeds 1,400 





11 Official reports on use of the Oconee 
river for navigation were substantiated by 
the testimony of witnesses, among whom was 
Declarant’s witness, the Honorable Carl Vin- 
son, Chairman, Committee on Naval Affairs; 
House of Representatives, whose farm fronts 
on the river a few miles below Milledgeville. 
Chief Engineer McWhorter of the Commis- 
sion’s staff made a careful survey of the river 
from Milledgeville to the Central of Georgia 
Railroad Bridge, 38.3 miles downstream, and 
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found adequate channels depths and widths for 
navigation use. 

12 United States v. Appalachian Electric 
Power Co. (1940) 311 US 377, 416, 418, 85 
L ed 243, 36 PUR(NS) 129, 61 S Ct 291; 
Economy Light & P. Co. v. United States 
(1921) 256 US 113, 124, 65 L ed 847, 41 S 
Ct 409. See also § 3(8) of the Federal 
Power Act, 16 USCA § 796(8). 

18 An acre-foot is a unit of volume—the 
quantity of water required to cover an acre 
to a depth of one foot. 
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cubic feet per second more than three- 
fourths of the time. The evidence, 
and actual boating, show conclusively 
that boats of light draft can operate 
below Milledgeville when the flow is 
less than 1,400 cubic feet per second, 
but the flows most useful to the types 
of navigation best adapted to this river 
range upward from 1,400 cubic feet 
per second to the average flow at Mil- 
ledgeville, 3,600 cubic feet per second. 
Flows in excess of 3,600 cubic feet per 
second are of no particular advantage 
to the kinds of navigation for which 
the Oconee river is best suited. 

In the supplement to its declaration 
of intention, Declarant shows that it 
intends to operate the power plant to 
supply capacity and energy for peak 
loads on its power system, which 
means that the power load carried by 
the plant, and consequently the dis- 
charge from the turbines, would vary 
through a very wide range. During 
periods of low and moderate flow, 
such as generally occur during the 
summer and autumn of each year, the 
flow in the river immediately below 
the dam would be reduced to 250 cubic 
feet per second for eight hours each 
weekday from Monday to Friday, in- 
clusive, and to an average of 500 cubic 
feet per second from Friday evening 
to Monday forenoon each week. On 
weekdays the flow immediately below 
the dam would range from a minimum 
of 250 cubic feet per second to a maxi- 
mum possibly as high as 7,200 cubic 
feet per second ; and as a result, major 
variations would occur in the stage and 
navigable depths available in the river 


at and below Milledgeville. Neither 
250 cubic feet per second nor 500 
cubic feet per second is sufficient to 
provide navigable depths necessary for 
any kind of useful navigation below 
Milledgeville. 

It is possible, furthermore, that 
some other method of operation which 
might be followed by Declarant in 
the future would affect the interests 
of navigation still more adversely, 
While Declarant says that the method 
of operation set forth in the supple- 
ment to its declaration of intention 
would be followed, and that the mini- 
mum and maximum flows of 250 cubic | 
feet per second and 7,200 cubic feet 
per second, respectively, would mark 
the lower and upper limits of plant dis- 
charge, there is no assurance that, with 
changing conditions, other methods of 
operation involving different time and 
discharge schedules, would not be 
adopted if found more profitab‘e.™ 


The depth of water at any particular 
place in a river depends upon the rate 
of flow at the time of measurement. 
If the flow of water is either entirely 
or partially shut off at an upstream 
point, the rate of flow downstream 
therefrom, for long distances below 
the point of shutoff, will be reduced, 
and if the shutoff continues for a 
sufficient number of hours, the down- 
stream flow will be reduced by the ex- 
act amount of the flow so withheld. 

In the instant case the proposed dam 
is the point of shutoff, and the navi- 
gable waterway below Milledgeville is 
the critical section of the Oconee river 
which we-should consider. 





14No testimony was offered by Declarant 
supporting the reasonableness of its proposed 
method of operation, but the Commission 
knows from its experience in analyzing the 
operation of similar plants in this and other 
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public utility systems that the method is not 
beyond the range of reasonableness and prac- 
ticality. It also knows, however, that there 
are other methods of operation which could 
be followed. 


182 





RE GEORGIA POWER CO. 


The testimony of witnesses for both 
Declarant and the Commission’s staff 
shows that if the proposed power plant 
is operated so as to discharge only an 
average of 500 cubic feet per second 
for fifty-six hours over week-ends, the 
flow of the river between Milledge- 
ville and Dublin and for some inde- 
terminate distance below Dublin will 
be greatly reduced with corresponding- 
ly large reductions in stage and navi- 
gable depths. Quantitatively, the re- 
ductions in flow and navigable depths 
will vary with the flow which would 
otherwise be available under natural 
conditions. As an example, for a nat- 
ural flow of 1,400 cubic feet per sec- 
ond at Milledgeville, the reductions in 
navigable depths at Milledgeville and 
Dublin would be approximately 16 in- 
ches and 13 inches, respectively, and 
for a higher natural flow, say 1,800 
cubic feet per second, the navigable 
depths would be reduced by about 20 
inches throughout the Milledgeville- 
Dublin stretch, with large reductions 
extending below Dublin. 

Although the 8-hour shutoffs on 
weekdays would result in a lower min- 
imum release than would the 56-hour 
week-end shutoffs (250 cubic feet per 
second as compared with an average of 
500 cubic feet per second), the shorter 
interval of time would mean less defici- 
ency to be made up by the power oper- 
ation releases, and therefore a shorter 
stretch of river below the dam would 
by adversely affected. The minimum 
weekday releases of 250 cubic feet per 
second would, however, destroy the 
navigable capacity of the river at and 
for many miles below Milledgeville. 
In this connection it will be observed 
that the extent of adverse effects on 
navigable capacity of the river below 
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Milledgeville, as measured by distance, 
depends upon the portion of the nat- 
ural flow withheld, and the period of 
time during which it is withheld. 

In relating these anticipated en- 
croachments upon navigable depths to 
navigation conditions on the Oconee 
river below Milledgeville, it is apparent 
that operation of the Furman Shoals 
project as proposed by Declarant 
would result in serious adverse effects 
upon the navigable capacity of the 
river from Miliedgeville to below Dub- 
lin. The record shows that the drafts 
of boats operating on the river ranged 
from 16 inches to 3.5 feet. Except at 
times of relatively high flow, reduction 
of navigable depths of from 13 to 20 
inches would render impossible any 
navigation of the river as far upstream 
as Milledgeville during those seasons, 
and would cause serious interference 
with navigation at, above, and below 
Dublin. In a stream which for the 
major part of the time is suitable only 
for light-draft navigation (boats 
drawing from 16 to 30 inches, as in 
the case of the Oconee river) a stage 
reduction of one foot obviously con- 
stitutes a serious impairment of navi- 
gable capacity. 


Conclusion 


After considering the entire record 
as presented, and particularly those 
matters herein discussed, we are con- 
vinced that construction and operation 
of the Furman Shoals project as pro- 
posed would substantially affect the 
navigable capacity of the Oconee river. 
We are of the opinion, therefore, that 
the interests of interstate commerce 
would be affected by the proposed con- 
struction. 

An appropriate determination and 
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order will be entered in accordance 
with this opinion. 


DETERMINATION AND ORDER 


Upon declaration of intention filed 
by the Georgia Power Company, as 
supplemented, that it proposes to re- 
sume construction of a hydroelectric 
power project at Furman Shoals on 
the Oconee river, Georgia, about 4 
miles above Milledgeville, construc- 
tion having been commenced in 1929 
and discontinued on or about Novem- 
ber 30, 1930; and 

It appearing to the Commission 
that : 

(a) Declarant proposes to construct 
a dam approximately 100 feet high, to 
provide a maximum power head of 92 
feet, thus creating a reservoir which 
would flood approximately 15,000 
acres of land and provide usable stor- 
age capacity of 208,000 acre-feet ; and 
a powerhouse with total installation 
of 50,000 kilovolt amperes, in two gen- 
erating units having capacity of 25,- 
000 kilovolt amperes each ; 

(b) The Oconee river rises in the 
vicinity of Gainesville, Georgia, flows 
southeasterly through the Piedmont 
Plateau to Milledgeville (Mile 145), 
where it drops to the coastal plain, and 
thence continues in a southeasterly di- 
rection to The Forks, where it unites 
with the Ocmulgee river and thus 
forms the Altamaha river; the entire 
drainage area of the Altamaha river 
system being within the state of Geor- 
gia; 

(c) The average slope of the Oco- 
nee river from Milledgeville to its 
mouth is slightly more than one foot 
per mile, and its average flow at Mil- 
ledgeville is approximately 3,600 cubic 
feet per second ; 
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(d) The two turbines which De. 
clarant proposes to install will have 
hydraulic capacity of 7,200 cubic feet 
per second, or 3,600 cubic feet per sec- 
ond each; and Declarant proposes to 
operate its power plant in its power 
system as a peak load carrier, discharg- 
ing as much as 7,200 cubic feet per 
second through the turbines, and at 
times reducing the discharge to 250 
cubic feet per second for eight hours 
during weekdays and to an average of 
500 cubic feet per second during the 
56-hour period from 10 p.m. Friday 
to 6 A. M. Monday each week ; 

Upon the record submitted, includ- 
ing the testimony and exhibits present- 
ed in the hearings, and upon the facts 
found and for the reasons given in 
Opinion No. 112 adopted this date and 
made a part hereof by reference, the 
Commission finds that : 

(1) The Oconee river, at least as 
far upstream as Milledgeville, has been 
used for boat navigation over a long 
period of years and for rafting almost 
as far upstream, has been recommend- 
ed to Congress for improvement, has 
been improved by the state of Georgia, 
and has been improved by the War 
Department under authority of Con- 
gress, the present authorized naviga- 
tion project providing for a depth of J 
3 feet at ordinary summer low water 
up to Milledgeville ; 

(2) The Altamaha river has been 
used throughout its entire length over 
a long period of years for navigation, 
and for rafting, has been recommend- 
ed to Congress for improvement, and 
has been improved by the War Depart- 
ment under authority of Congress, and 
furnishes a direct water connection 
with the Intracoastal canal and the At- 
lantic ocean for the transportation of 
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persons and property in interstate or 
foreign commerce ; 

(3) The Corps of Engineers, Unit- 
ed States Army, acting pursuant to the 
authority of Congress, has repeatedly 
advised that the Oconee river is suit- 
able for navigation, and can be im- 
proved for more extensive navigation 
use, at least up to Milledgeville ; 

(4) The Oconee river is navigable 
at least in the section from Milledge- 
ville to its mouth, the Altamaha river 
is navigable throughout its entire 
length, and the Oconee and Altamaha 
rivers together form a navigable wa- 
ter of the United States over which 
persons and property can be and have 
been transported in interstate com- 
merce ; 

(5) Due to the relation between the 
storage capacity of the proposed reser- 
voir and the available stream flow, and 
the hydraulic capacity of the turbine 
installation, any reasonable method of 
operation of the power plant would in- 
volve intermittent storage and dis- 
charge of water during a large part of 
each year, with greatly reduced dis- 
charge for several hours each weekday 
and for much longer periods of time 
over week ends; 

(6) The widely varying discharge 
of water past the project works would 
result in large variations in the flow of 
the river below the dam, and such 


variations, particularly the continu- 
ance of a reduced flow for two days or 
more, as proposed by Declarant, would 
persist to points below Dublin (Mile 
77), reducing navigable depths 
throughout this entire section by more 
than one foot; 

(7) Boats operating in the river 
below Milledgeville have had drafts 
ranging from 16 inches to 3.5 feet; 

(8) Navigable depths available dur- 
ing periods of low-to-moderate flow 
in the section of the Oconee river be- 
tween Milledgeville and Dublin are 
sometimes less than 3 feet at certain 
places, and the reduction of such 
depths by 1 foot or more would sub- 
stantially impair the navigable capacity 
of the river, and prevent regular navi- 
gation use thereof by boats of the type 
that have in the past operated through- 
out this section of the river; 

The Commission determines that : 

The interests of interstate com- 
merce will be affected by construction 
of the proposed Furman Shoals proj- 
ect ; 

It is ordered that: 

Before undertaking construction of 
the Furman Shoals project, Declarant 
shall apply for and accept a license in 
accordance with the terms of the Fed- 
eral Power Act and the rules and reg- 
ulations of the Commission thereun- 
der. 
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COLORADO PUBLIC UTILITIES COMMISSION 


United States of America 


City of , Golden 


Case No. 4911, Decision No. 21998 
March 6, 1944 


“enereorad by United States War Department against mu- 
/ nicipality operating a water plant with reference to water 
service to an Army camp; dismissed for lack of jurisdiction. 


Contracts, § 3 — Jurisdiction of Commission — Municipal plant and Army camp. § 
The Commission has no jurisdiction over the question of rates and service 
involved in a controversy between a municipal water utility and the War 
Department where an Army officer has entered into a contract with the 
city for the procurement of water for a camp without securing the approval § 
of higher military authorities, since this involves contractual matters be- | 


tween the parties. 


APPEARANCES: Major Carl George 
Anderson, Denver, Lieutenant Arthur 
F. Kayser, Denver, and H. L. Cory, 
Denver, for complainant; J. E. Mc- 
Call, Golden, for defendant; E. B. 
Evans, Denver for the Public Utilities 
Commission of the state of Colorado. 


By the Commission: The above 
matter was heard on motion to dis- 


miss, at Denver, Colorado, on January 
11, 1944. 


By complaint filed October 18, 1943, 
the United States, War Department, 
Seventh Service Command, Real Es- 
tate, Repairs, and Utilities Branch, 
complainant, filed a complaint before 
this Commission against the city of 
Golden, Colorado, as defendant, al- 
leging that complainant was engaged 
in the operation and maintenance of 
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Camp George West, a leased military 
facility, located near Golden, Colora- 
do; that Golden was engaged in the 
supplying of water service to water 
users outside the corporate limits of 
the city, and possessed the only avail- 
able source of water supply for servic- 
ing said camp. 

The complainant alleged that it had 
been endeavoring for several months | 
to negotiate a service contract with the 
defendant for the supply of water to 
Camp George West, and then set forth 
in its complaint the necessity for a 
large temporary use of water, and al- 
leged that the rates charged by the 
city of Golden were in excess of what 
they should be with respect to users 
outside of the city of Golden, and set 
forth a number of reasons therefor. 

The Commission, by order entered 
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UNITED STATES OF AMERICA v. CITY OF GOLDEN 


October 20, 1943, required the de- 
fendant to satisfy or answer within 
fifteen days from date of service. 

Thereafter, and on November 1, 
1943, the defendant filed a motion to 
dismiss, in which it alleged, inter alia: 

1. That the petition failed to state 
a claim upon which relief could be 
granted ; 

2. That the Commission had no ju- 
risdiction over defendant or the sub- 
ject matter of the proceeding ; 

3. That the controversy involved in 
the proceeding was a matter only of 
construction, or interpretation, or en- 
forcement, or modification of a specific 
contract entered into between the city 
of Golden and the United States on or 
about the first of December, 1942, and 
as such, a matter to be determined by 
the courts and not by this Commission. 

Attached to the motion to dismiss 
was Exhibit A, purporting to be a con- 
tract for the procurement of water en- 
tered into between Golden and the 
War Department, by Ira J. Wharton, 
Lieutenant Colonel, C. E., Post Engi- 
neer of Camp George West. 

The Commission set the motion to 
dismiss for oral argument on January 
11, 1944, at which time it was heard. 

Mr. Cory, representing the com- 
plainant, stated that at the time the 
complaint was filed, he was not aware 
that a contract had been entered into, 
and that he did not become so aware 


until the filing of motion to dismiss by 
defendant, or at least until after the 
complaint had been filed. He stated 
that the Post Engineer did have con- 
tracting authority, but that contracts 
so executed by him were to be ap- 
proved by higher military authorities, 
and in this instance, the contract was 
disapproved. He admitted, however, 
the contract was a valid contract, al- 
though the Post Officer had no right 
to issue executed copies of the same 
until they were approved. He further 
stated that the complainant, in this in- 
stance, was chiefly interested in the 
matter of precedent; that 657 con- 
tracts were of record in the Seventh 
Service Command, and the precedent 
had been established that wholesale 
rates should be granted to the govern- 
ment. 

In view of the statement by counsel 
for complainant, it seems apparent that 
the matter is not one within the juris- 
diction of this Commission, but merely 
involves contractual matters between 
the complainant and defendant. 

The Commission finds that the mo- 
tion to dismiss should be sustained, 
and the instant case dismissed. 


ORDER 


It is ordered: That motion to dis- 
miss filed by the city of Golden, Colo- 
rado, is hereby sustained, and the in- 
stant case is hereby dismissed. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Keystone Pipe Line Company 


Application Docket No. 60112 
March 20, 1944 


PPLICATION for approval of contract between affiliates for 
lease of office space; granted. 


Leases, § 8 — Necessity of Commission approval — Affiliated companies. 
Commission approval of a contract between a public utility corporation and § 
an affiliated nonutility company for rental of office space is necessary where 
the annual rental is in excess of $5,000. 


By the Commission: This appli- 
cation seeks Commission approval of 
a contract between Keystone Pipe 
Line Company, lessee, a Pennsylvania 
public utility corporation, and the 
Atlantic Refining Company, lessor, a 
nonutility, affiliates for the rental of 
certain office floor space on the third, 
thirteenth, and nineteenth floors de- 
scribed as office Nos. 302, 1900, 1901, 
27 square feet in No. 1305 and other 
space on the nineteenth floor totaling 
1,001 square feet in the Atlantic build- 
ing on the Northwest corner of Broad 
and Spruce, Philadelphia, at an an- 
nual rental of $5,602.56. 

Approval of the proposed contract 
is sought under the provisions of the 
Public Utility Law. Section 202(e) 
reads in part as follows: 

“Upon approval of the Commission, 
evidenced by its certificate of public 
convenience first had and obtained 

and not otherwise it shall be 
lawful: (e) For any public 
utility to acquire from, or to 
transfer to, any person or corporation, 
by any method or device 
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whatsoever, including a consolidation, | 
merger, sale, or lease, the title to, or 
the possession or use of, any tangible 
or intangible property used or useful 
in the public service: Provided, how- | 
ever, that such approval shall not be | 
required (2) if the unde- 
preciated book value of the property 
to be acquired or transferred does not 
exceed the lesser of (a) 2 per centum 
of the undepreciated book value of all 
of the fixed assets of such public 
utility, or (b) $5,000 in the case of 
personalty or $50,000 in the case of 
realty ; ‘i 

A leasehold interest is personal 
property. Townsend v. Boyd (1907) | 
217 Pa 386, 66 Atl 1099; Kile v. 
Giebner (1886) 114 Pa 381, 7 Atl 
154. Therefore, since the contract 
in question involves only a leasehold 
interest which is over $5,000, this 
Commission’s approval is necessary. 

Under § 202(e), we find and deter- 
mine upon full investigation of the 
matters and things involved that the 
granting of said application is neces- 
sary or proper for the service, ac- 
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RE KEYSTONE PIPE LINE CO. 


commodation, convenience, or safety public convenience issue evidencing the 


of the public and that a certificate of 


Commission’s approval thereof. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Nathaniel B. Ludwig 


Bell ‘Telephone Company of Pennsylvania 


Complaint Docket No. 13952 
March 6, 1944 


Cc against reasonableness of rates for foreign ex- 
change telephone service; complaint dismissed. 


Rates, § 584 — Telephones — Foreign exchange service. 
A telephone company may refuse service on a flat rate basis to a subscriber 
who actually lives outside the exchange area and by his own election is a 
foreign exchange subscriber on that exchange, although other subscribers 
actually living in the exchange area are permitted such a flat rate service. 


By the Commission: The instant 
complaint was instituted by Nathaniel 
B. Ludwig, a resident of Melrose 
apartments, Melrose Park, 
Montgomery county, and alleges that 


] the rates charged him by respondent 


for telephone service are unjust, un- 
fair, and discriminatory. The com- 
plaint specifically charges that in sup- 
plying service to the area of complain- 
ant’s home, respondent uses the 
Majestic Exchange, which is located 
in Philadelphia, and that the monthly 
charge is $6 plus 73 cents tax with 
a limit of 60 calls per month, and 4 
cents additional for each call beyond 
that number, while persons residing 
in Philadelphia with a Majestic tele- 
phone number are charged $5 plus 50 
cents tax for unlimited service. Com- 


189 


plainant also avers that if respondent 
has the right to permit Philadelphians 
to cross the city line into Montgomery 
county in calling Majestic numbers 
without being charged extra in their 
unlimited service, there appears no 
reason which would preclude residents 
of Melrose having a Majestic number 
from exercising the same right at the 
same charge. 

Respondent filed a petition to dis- 
miss the complaint, alleging, inter alia, 
that complainant elected not to take 
any of the forms of service normally 
available to subscribers in the Melrose 
Exchange area, but availed himself of 
the provision of § 7A of respondent’s 
Tariff Pa. P. U. C. No. 1, and sub- 
scribed for and now has service on the 
Philadelphia Exchange, which ex- 
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change is foreign to his location, and 
that the rates charged are not unfair 
or unjust, but in conformity with re- 
spondent’s tariff; that there are no 
persons residing in Philadelphia with 
a Majestic number who are charged 
$5 plus tax for unlimited service, but 
that Majestic telephone numbers are 
assigned only to residents of Mont- 
gomery county in the vicinity of com- 
plainant’s home who have elected to 
subscribe for service on the Philadel- 
phia Exchange, on a foreign exchange 
basis; that the central office or ex- 
change serving the Melrose Exchange 
area and the subscribers having 
Majestic numbers is located in Mont- 
gomery county at the intersection of 
Cheltenham and Coventry avenues; 
and that the complaint attempts to 
bring into question again the rates 
and regulations which were reviewed 
in the Commission’s foreign ex- 


change proceedings at Public Utility 


Commission v. Bell Teleph. Co. 
(1939) 31 PUR(NS) 39. 


The issue raised is the reasonable- 
ness of refusing service on a flat or 
unlimited rate basis to a telephone 
subscriber, who is actually located 
outside the city of Philadelphia and 
by his own election is a foreign ex- 
change subscriber on the Philadel- 
phia Exchange, although other sub- 
scribers on the Philadelphia Exchange, 
but who are actually located in Phila- 
delphia, are permitted such a flat rate 
service. 

Tariff Pa. P. U. C. No. 182 of re- 
spondent, on file with the Commis- 
sion, verifies respondent’s averment 
that the Majestic central office is part 
of the Philadelphia Exchange area. 
Its physical location, whether it be 
located in Montgomery county or in 
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the county of Philadelphia, is of no 
concern to the complainant or the 
Commission. This condition was con- 
sidered by the Commission in Bonner 
v. Bell Teleph. Co. (1914) 1 Pa PS 
CR 43 and Scribner v. Bell Teleph. 
Co. 2 Pa PSCR 1170, PURI1917E 
525. In the Bonner Case, supra, at} 
p. 44, we said: 

“The controversy between the par- 
ties in the present case appears to 
have arisen over immaterial issues. 
It is the duty of respondent to fur- J 
nish adequate telephone service at 
reasonable rates, and the complainant 
is entitled to demand such service, and 
to be brought into communication 
with his correspondents in Philadel- | 
phia and elsewhere. Provided he is § 
enabled to secure such service, he has 
no right to demand that he be con- 
nected with any particular switch- 
board. Nor is it at all material that 
two switchboards are maintained in 
close proximity in the same house. 
Obviously it is more convenient as a 
general proposition, that the local 
switchboard should be somewhere in § 
the territory of the local exchange, 
and this is a convenience which alone 
concerns the respondent.” 

In the Scribner Case, supra, at p. 
34, we said: 
“ . . .. The location of the 
switchboard does not concern the sub- 
scriber, and does not determine the 
limit of the various zones or ex- 

changes.” 

While the above issues were decided 
many years ago, the viewpoints ex- 
pressed by our predecessors are shared | 
by us today. Complainant resides 
within the confines of respondent’s 
Melrose Exchange area and has elect- 
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LUDWIG v. BELL TELEPHONE CO. 


ed not to take any form of Melrose 
Exchange service, but has decided to 
avail himself of Philadelphia Foreign 
Exchange service. He is, however, un- 
willing to accept such service as pro- 
vided for in the effective tariffs of re- 
spondent. 

The issue of Foreign Exchange 
service was before us in 1939 and 
proposed tariffs of respondent cover- 
ing this type of service were subjected 
to exhaustive examination and inves- 
tigation: Public Utility Commission 
v. Bell Teleph. Co. supra. Numerous 
hearings were held and many sub- 
scribers located in exchange areas ad- 


jacent to Philadelphia and Pittsburgh 
were permitted to intervene and to 
submit testimony. The issues were 
fully presented to the Commission 
and the tariffs were permitted to be- 
come effective. 

The complaint filed with us neither 
alleges any act or thing done by the 
utility in violation or claimed viola- 
tion of the law or of our regulations 
or orders, nor that respondent is not 
charging rates as provided by its ef- 
fective tariff which was, within the 
past few years, thoroughly reviewed 
by us. Therefore, the complaint will 
be dismissed. 





COLORADO PUBLIC UTILITIES COMMISSION 


Re Freight Rates and Classification of 
Freight of Motor Vehicle Carriers 


Case No. 1585, Decision No. 22107 
March 24, 1944 


PPLICATION for authority to put into effect an expired rate 
y \ schedule and for such authorization to be made retroactive ; 
rate schedule reinstated but retroactive authorization denied. 


Rates, § 250 — Retroactive orders. 


The Commission, in authorizing reinstatement of a rate schedule which had 
expired several months ago, refused to make such authorization retroactive 


to the date of expiration. 


By the Commission: The Com- 
mission is in receipt of a petition from 
the Schaeffer Truck Line by its At- 
torney, John P. Beck, requesting au- 
thority to continue in effect a rate of 
16 cents per hundred pounds on re- 
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turned empty containers from Climax, 
Colo., to Denver, Colo., and that the 
authority be made retroactive as of 
September 5, 1943. 

On September 2, 1941, Decision 
No. 17594, in Case No. 1585, the 
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Commission prescribed the above- 
mentioned rate with an expiration 
date of September 5, 1943. 

In prescribing the 16-cent rate in 
Decision No. 17594, the matter was 
before the Commission upon a peti- 
tion of the present petitioner wherein 
it was stated that “the 16-cent rate 
is now applicable via rail in 10,000- 
pound lots. The request to apply the 
16-cent rate is made because of The 
Climax Molybdenum Company, which 
is moving shipments of acetylene gas 
and oxygen gas in less than truckload 
lots from Denver to Climax. The 
Climax Molybdenum Company at one 
time assured the Colorado and South- 
ern Railway Company that all of its 
shipments would move by rail, except 
emergencies. This is considered by 
that company as an emergency move- 
ment and is moving via truck.” 

At that time the Commission re- 
ceived a letter from Mr. G. H. Rehm, 
Freight Traffic Manager, The Colo- 
rado and Southern Railway Company, 
advising that the Colorado and South- 
ern Railway would not oppose the 
publication of the proposed rate pro- 
vided it was published to expire not 
more than two years after the effec- 
tive date, which he understood would 
be satisfactory to the truck line. 


The rate department of the Com- 
mission has contacted Mr. Rehm rel- 
ative to the present petition and is 


advised that he has no objection to 
the re-establishment of the rate pro- 
vided it is limited to the duration of 
the war and six months thereafter. 

In regard to making the rate ret- 
roactive the Commission is of the 
opinion that the request should be 
denied. Any other course of action 
will have a tendency on the part of 
carriers to disregard their published 
schedules, thereby defeating the inten- 
tion and purpose of the Public Utili- 
ties Act. 

If shipments have been moving 
since September 5, 1943, on what the F 
petitioner feels have been unreason- § 
able rates, his recourse should be § 
through informal reparation channels 
as set forth in the Commission’s First 
Revised General Order No. 18. 

The Commission finds that a rate 
of 16 cents per hundred pounds on § 
returned empty containers from [J 
Climax, Colo., to Denver, Colo. (sub- 
ject to the tariff of increased rates) 
will be a just, fair, reasonable, and § 
sufficient maximum and minimum § 
rate for the duration of the war and & 
six months thereafter, for scheduled FF 
motor vehicle common carriers and 
a minimum rate for Class A private 
carriers by motor vehicle; that the 
request to make the rate retroactive 
as of September 5, 1943, should be 
denied. 
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Buy Another War Bond Today 


American soldiers and marines backed by the navy and 


ISSUE DATE 
WHICH IS THE FIRST DAT OR 


coast guard are struggling bitterly with the enemy in 1944 


Europe and in the malaria infested islands of the 

Pacific. American. Pilots are giving all they've got to 

knock out Germany’s war machine and air force. All es 

over the world our boys are fighting, dying, to preserve H) WAR SAVINGS 
America’s freedom. The least we can do is buy War g| BOND SERIES 


Bonds—and more bonds—until final victory is won. O41 tie a mars ee. eee 
: ee a = . 


KUHLMAN ELECTRIC COMPANY BAY CITY, MICHIGAN 








REDUCE MAINTENANCE 
SAVE FLOOR SPACE 


This 150 KVA, three phase, 60 cycles, 4800 
—120/208 Y volt unit is typical of the 
Kuhlman Dry Type Transformers with class 
B insulation that are performing so efficient- 
ly for the power and manufacturing indus- 
tries. 

Kuhlman Dry Type Transformers are 
preferable for inside plant installations, to 
oil-cooled units for 1) insulating a circuit 
from the source of supply (as a lighting 
circuit from a power circuit) 2) Operating 
low voltage portable tools from power cir- 
cuits instead of lighting circuits, 3) Dis- 
tributing power at 480 or 600 volts and 
stepping it down to 120 volts at strategic 
points, 4) Boosting voltage to correct for 
voltage drop in plant wiring, 5) Balancing 
voltage on a single phase 3-wire system, 
obtaining a three-wire circuit from a two- 
wire system and changing from three-phase 
to two-phase. For complete facts about 
Kuhlman Dry Type Transformers, write for 
Bulletin 39-10. 
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services offered 





New Management Control 
Publication Available 


HE Systems Division of Remington Rand 

Inc., announces the availability of its 
March-April issue of “Systems” magazine, 
which comprehensively covers many of the ad- 
ministrative methods and record systems which 
are being used by -business and industry 
throughout the Pacific coast states. 

This illustrated, 112-page book is factual in 
content and portrays the important position 
which this area is destined to hold in and after 
the all-out war with Japan. Sections are de- 
voted to concise descriptions of many systems 
which have simplified operating procedures and 
resulted in more positive executive controls for 
shipyards, aircraft companies, manufacturing 
plants, and commercial organizations. Subjects 
covered include material, production, main- 
tenance, tool, purchase, personnel, and records 
which assure adequate recording of data in 
compliance with Controlled Materials Plan, 








DAVEY TREE TRIMMING SERVICE 


1846 1923 





JOHN DAVEY 
Founder of Tree Surgery 








Evaluating Tree Trimming 


The measuring stick on tree trim- 
ming is the all-around satisfactory 
service you get for the dollars you 
spend—the total cost against the 
total results. On that basis Davey 
service is tops. 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 





Industrial Progress 


Selected information about products, supplies and 
by manufacturers. Also announce- 
ments of new literature and changes in personnel. 








Wage and Hour stabilization regulations, etc. 
A limited supply of this special issue of 
“Systems” is available to business executives 
on request through the company’s offices at 465 
Washington Street, Buffalo 5, New York. 


Metz Heads Educational Work 
Of Addressograph-Multigraph 


| erro ae of Henry L. Metz from the posi- 
tion of advertising manager to head the 
Addressograph-Multigraph Corporation’s de- 
partment of education was announced recently 
by J. B. Ward, vice president. Mr. Metz will 
work with the office equipment manufacturing 
company’s field organization. 


Elliott Publishes New Tube 


Cleaner Booklet 
og st Company’s Springfield, Ohio, di- 
vision which manufactures tube cleaners 
and accessories, are offering a new 24-page bul- 
letin, Y-18, in color which, according to the 
company, condenses and details the entire field 
of modern practice in this equipment. 

Opening with three illustrated pages of 
modern cutter heads, their dimensions and gen- 
eral uses, and the motors to which they are 
adapted, the bulletin continues with double 
page descriptions of Elliott Company motors 
driven by air, steam, or water. Cutaway illus- 
trations, in color, picture the interior construc- 
tion of each motor; and explosion shots fur- 
ther describe the simplicity of the parts as- 
sembly. Descriptions of proper use and charts 
of motor and accompanying hose diameters 
complete these sections. 

Specialized tube cleaners for various fields 
also receive careful attention, as do the as- 
sembly and construction of motor heads. Drills, 
couplings, and brushes for various uses are 
also described. 

The bulletin closes with four pages of gen- 
eral information, including data on the proper 
care and operation of tube cleaners and the 
necessary information required when ordering 
this equipment, and a page of tube and pipe 
sizes classified as to inside diameters. 

Bulletin Y-18 may be obtained by writing to 
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“MASTER*LIGHTS” 


® Portable Battery Hand Lights. 
® Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
By CARPENTER MFG. CO. 


197 Sidney St., Camb . Mass. 
"*MASTER*LIGHT*MAKERS"* 
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Elliott Company, Springfield Division, Spring- 
field, Ohio. 


G-E Appointment 


pax A. TILLey has been appointed manager 
of the appliance distributing branches of 
the General Electric Company, it has been an- 
nounced by Hardage L. Andrews, vice presi- 
dent in charge of the appliance and merchan- 
dise department. 

Mr. Tilley is responsible for all operations 
of these branches, which are located in Boston, 
Newark, New York, Philadelphia, Tampa, Cin- 
cinnati, St. Louis and Los Angeles. Headquar- 
ters will be in Bridgeport. He will continue for 
the present in his position as manager of sales 
in the ship fittings division of the company, 
— position he has held since September, 
1942. 


Hoenigmann Reélected Chair- 
man AGAEM Range Division 


F J. HoENIGMANN, executive vice presi- 
* dent and general manager of Cribben & 
Sexton Conipany, Chicago, was reélected chair- 
man of the domestic gas range division of the 
Association of Gas Appliance and Equipment 
Manufacturers, at the annual meeting of the 
Association held in Chicago recently. Lloyd 
C. Ginn, sales promotion manager of the Amer- 








DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 











ican Stove Company was reélected vice chair- 
man. 

The domestic gas range division of AGAEM 
represents more than 52 gas range manufac- 
turers who built approximately 80 per cent of 
the gas ranges sold in the U. S. and Canada. 


Switchboard Bulletin Released 


- Grypdccons Electric Development Company an- 
nounces the publication of a new 12-page 
laboratory and switchboard connector bulletin 
containing information, photographs, draw- 
ings, and data on this line of specialty fittings. 
Catalogued are surface and sub-mounting 
plugs and receptacles, straight cord plugs and 
receptacles, switching plugs and experimental 
switchboards. 

Installation photos show . experimental 
switchboards in various institutions. Also 
shown are automatic separation panels used 
by electric public utilities for “out of step 
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THE cooperaticn of the electric utility 
stry with the watthour meter manufacturers 
kept the design and development of the 
mm watthour meter well ahead of meter- 
Thanks to this cooperative 
gur meters will again play their 
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TO SAVE 
MANPOWER 
YET SPEED 

TRANSMISSION 

LINE ERECTION 








/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 


Ul | | demand for power. In the erection or maintenance 
| [ J S$ / E R of transmission lines . . . regardless of distance or 


SINFERING CO. terrain ... Hoosier experience and special equipment 


guarantees efficient and economical service. 
COLUMBUS, OHIO 


NEW YORK — CHICAGO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 
ving a dependable grip on both con- 
a: Also Straight Connectors and 
Tees with same con- 

tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ape PA. Sold by Leading Jobbers 
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PENN-UNION 
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FITTinecs 


separation,” together with special switching 
ugs. 
This bulletin may be obtained upon request 
from the company at 3209 Humboldt Street, 
Los Angeles 31, California. 


Kuhlman Executive Elected 
A E. Ruoaps recently was elected executive 

e vice. president and general manager of 
the Kuhlman Electric Company of Bay City, 
Michigan, well-known manufacturers of trans- 
formers and Detroit rocking electric furnaces. 
Since 1938 Mr. Rhoads has been manager of 
the Detroit Electric Furnace Division of Kuhl- 
man. Prior to 1938 he was for many years 
vice president in charge of saies and service 
for the Detroit Electric Furnace Company 
before it became a division of Kuhlman. 


Copperweld Appoints Teifeld 


Advertising Manager 
W ILLIAM W. EGE, general manager of 
sales of the Copperweld Steel Company, 
with executive offices at Glassport, Pa., an- 
nounces the appointment of A. R. Teifeid as 
advertising manager. 

Mr. Teifeid was formerly with the Ameri- 
can Steel & Wire Company of Cleveland, Ohio, 
with. whom he was connected for about 21 
years. His last assignment covered the super- 
vision of that company’s electrical, wire rope 
and construction materials advertising. 

Mr. Teifeld will make his headquarters at 
Giassport, Pa., in the Pittsburgh industrial 
district. 


Maximum HS 
removal per [b. 
of Oxidel 


_ @ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval...is not just a “‘satisfactory"’ purifying 

medium merely by virtue of incidental 
properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 


E. J. Lavino and Company 


1528 Walnut St. 
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The Egry SPEED-FEED, illustrated above, 
is one of the greatest business aids ever 
developed for stepping up the writing of 
typewritten records. It takes only one minute 
to attach the SPEED-FEED to any standard 
make typewriter and instantly converts it 
into a practical billing machine. The Egry 
SPEED-FEED doubles operator output. 

Then there’s the Egry TRU-PAK Register for 
all handwritten records. On the TRU-PAK 
you will write records speedily, accurately 
and economically. Further, it assures com- 





BUSINESS SYSTEMS 


plete control over all business transactions. 


Egry ALLSET Forms for speed writing hand- 
written or typed records. Interleaved with 
one-time carbons, ALLSETS save many time- 
consuming manual operations. 


Egry Forms Engineers are experts at devising 
new forms or rearranging and simplifying 
existing forms to speed all record writing. 


Further information will be sent on request. 
Free demonstrations arranged at your con- 
venience. Write today! Address Dept. F-622. 
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Turn your door-tending over to the Kinnear 
Motor Operator! It will enable you to raise 
and lower doors by merely touching a button. 
You’ll also save on heating and air-condition- 
ing costs because doors won’t be left open 
through neglect. Look at some of the con- 
struction features of the rugged Kinnear 
Motor Operator: machine-cut gears of 
chilled nickel bronze, worms of nickel steel, 
bronze and graphite oilless bearings—proof 
that it’s engineered for long, faithful service! 
And every Kinnear Motor Operator is 
matched to the load requirements of the par- 
: ticular door with which it is to be used. 
Sectional view of the rugged Write for details today. And if you’re not 
Kinnear Motor Operator, show- already obtaining all the special advantages of 
ing the sturdy, unit construc- Kinnear Rolling Doors, you'll want informa- 
tion on them too. The Kinnear Mfg. Co., 
2060-80 Fields Avenue, Columbus 16, Ohio. 
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l. caean meter repair shop need 

not take up much room. Like a 
well-planned kitchen, the fewer 
steps required the easier it is to get 
better work. This meter shop at 
Long Beach, California, is a good 
example. Its design incorporates 
many suggestions made by one of 
Neptune’s Pacific Coast represen- 
tatives. 


Your experienced Trident representative is at 
your service to help you plan a modern meter shop. 
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») = WITH NEW GRINNELL 
. Y : Pre-Engineered 
| SPRING HANGERS 


1. Compute the load 








2. Select the required stock size 


When spring hangers for modern, flexibly 
supported piping systems are “tailor-made” for 
each load condition, a lot of scarce engineer- 
ing and drafting man-hours are required in 
designing. The new Grinnell Spring Hanger 
will save this time — it is “pre-engineered for 
the job.” The capacity you need is conveni- 
ently “packaged’”— one of 14 stock sizes. 


MINIMIZES CHANGES IN PIPE SUPPORTING FORCE 
ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 
UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 
COMPACT—REQUIRES MINIMUM HEADROOM 
INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 4 
SCALE AND TRAVEL INDICATOR 
14 SIZES AVAILABLE FROM STOCK ; 
EASY SELECTION OF PROPER SIZE FROM SIMPLE : 
CAPACITY TABLE 

14 Sizes with a Load Range 

from 84 lbs. to 4700 lbs. 


COMPLETE DETAILS and engineering 
data on the Fig. 268 Pre-Engineered 
Spring Hanger are included in this new 
folder. Keep a copy on hand for ready 





referefice. Write today. Grinnell Co., 
Inc., Executive Offices, Providence 1, 
R. I. Branch offices in principal cities. 
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. Save to Win ; 2 ‘ i | 
with these four simple rules -2s-IS a vita princip ]@ 


of battery care: of utility operation! 


iT 1 Keep adding approved water at 
regular intervals. Most local water 


i fe. Ask us if s is safe. e ; ‘ 
See ae ee ee ee Conservation of materials is no new story 


Keep the top of the battery and ° mile 
2 battery container clean and dry at to the men who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. : 
planned for conservation. 

Keep the battery fully charged— 

3 but avoid excessive over-charge. 


Ashen Uelleny wilt lett leneee They’ve squeezed the last ounce of use 


when charged at its proper voltage. out of materials and equipment in their 
4 Record water additions, voltage, care . . . and today, that need is intensified. 
and gravity readings. Don't trust 


your memory. Write down a com- 
plete record of your battery's life 


One helpful principle to follow is that of 





Ritery:. Compare readings, “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special battery maintenance prob- 7 
lem, don't hesitate to write to Exide. avoid needless replacement. That conserves 


We want you to get the long-life built * e a 
lake rary: Heide Bellery, Rok for Guatiad raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


tial war production. 


4 
— FExide— 
THE ELECTRIC STORAGE BATTERY CO. 


CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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Jor THE CLEVELAND TRENCTIER eeMPANY Yor 
VV 


20100 ST. CLAIR AVE oneer of the Small Trencher CLEVELAND 17, OHIO / 


“CLEVELANDS’ Save More...Because they Do More 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 





NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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SAVE 50% 
IN TIME AND MONEY WITH 
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THE ONE-STEP METHOD 






= 





eee 


OF BILL ANALYSIS 











a 


HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” = 





Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Bostos Chieago Detroit Moatreal Toroste 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
J others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « ¢ « 





















THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORE WASHINGTON CHICAGO MILWAUKEE BAN FRANOISOCO 
Gnd other principal cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
“EW YORE PHILADELPHIA CuNCAGO 


| PACKARD BUILDING 











ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 














oF] crm nox DOTY, Bacon & Davis, anc. rrr see 
einige ned PE Mi ap RO ial ose a us) 
H) Gannett, Fleming Corddry and Carpenter, Inc. 
j ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 





SPECIALISTS 








Steam, Electric. Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials a — Pi. sn 





Operating Betterments, 
Inspections and Surveys, 
Feed Water Treatment, 





Reading, Pa. Original Cost Accounting, 
Washington New York Accident Prevention, 
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FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
27 William St., New York, N. Y. 
KNOXVILLE SAN FRANCISCO HOUSTON 








LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. === Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadway, New York 


ENGINEERS 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 


Consulting Engineering Mergers 
Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 
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BOSTON e NEW YORK 


STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


e CHICAGO 
SAN FRANCISCO 


© HOUSTON e PITTSBURGH 


LOS ANGELES 
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WELSBACH ENGINEERING and MANAGEMENT CORPORATION 

Utility Appraisals « Engineering * Construction « Street Lighting Maintenance 
Consultants on All Phases Utility Operations 

General Office: 1500 Walnut St., Philadelphia 2 











Albright & Friel Inc. 
Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 

in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








ARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
SETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


A. S. SCHULMAN ELEctRric Co. 
Contractors 


TRANSMISSION LiNES—UNDERGROUND Distai- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn St. Cricaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





Mark WOLFF 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


10 Electric Building Indianapolis, Ind. 











J. W. WOPAT 


Consulting Engineer 


Construction Supervision 
Appraisale—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


OSTON NEW YORK 
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AT ANY TIME To 
GET THE Most 
YOUR METERS 


Common sense dictates good meter 
care. Now especially, it is imperative to 
make old equipment last for the duration. 
Today’s operations call for increasing 
vigilance on the part of those in charge of 
measurement. Inspect and test regularly, 
service carefully, and thus forestall as much 
as possible the need for new meters. 

PITTSBURGH - NATIONAL Meters 
are easy to keep operating at top accuracy. 
They can be renewed and modernized 
through the installation of interchangeable 
parts that incorporate, wherever possible, 
the latest advances in construction. 

The durable quality of PITTSBURGH- 
NATIONAL Meters is now proving its 
worth on important war-time assignments, 
Given proper care they can be depended 
upon to provide high measurement 
standards even after serving their normal 
life span. 


PITTSBURGH EQUITABLE METER CO. 

Atlanta MERCO NORDSTROM VALVE CO. Boston 

Brooklyn Main Offices, PITTSBURGH, PA. Buffalo 

Chicago Columbia Houston Kansas City Los Angeles 

New York Pittsburgh San Francisco Seattle Tulsa 
National Meter Division, Brooklyn, N. Y. 
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ELECTRICAL 
IDEAS 


A 3000-KVA MOBILE SUBSTATION, one. of 
the largest ever built for highway use, has just been 
supplied by G.E. to an eastern utility serving d vital 
war-production area. Compactly mounted on a 
semi-trailer, the unit includes all the necessary 
protective and switching equipment, and load ratio 
control to regulate voltage under load: It connects 
to power circuits of 33,000 or 13,200 volts on the 
high side, and provides several operating voltages 
on the low side. High operating flexibility makes it 
quickly applicable to meet emergencies any- 
where on the system. 


LOCALIZED HARDENING of production parts 
(such as the small steel shaft shown above) has 
been reduced from a matter of hours to a few 
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seconds, by means of the new GE 
electronic heaters. These high-frequency 
induction-heating units carry through q 
complete cycle of heating and quench. 
ing ‘automatically. Operators can do 
the job after one or two hours of training, 
once the proper cycle for the work hag 
been established. Standard, self-contained models. 
in ,5-kw and 15-kw ratings are now available tg 
heat for hardening, annealing, brazing, or solder 
ing. 


ARC WELDING OF MAGNESIUM and high- 
strength light alloys has been greatly advanced b 

new G-E equipment which keeps the arc within o 
protecting atmosphere of helium gas. The new 
“helium-shielded” technique has been applied to 
both manual and automatic welding. In the latte 

application the protective gas is fed in around the 
tungsten or carbon electrode while electronic 
motor control holds the proper are length. 


SERVICE ENGINEERS in. the electric utility 
industry face a range of problems that's broader 
than ever—advising on maintenance and te- 
pair—showing how to conserve power and 
materials—helping industry meet wartime tasks 
with the right electrical tools. In all these fields, 
General Electric has new ideas to offer, of which 
these three are typical examples. Your service” 
work will be more productive as you keep in 
touch with what G.E. is doing. General Electric, 
Schenectady, N. Y. 


GENERAL @ ELECTRIC 
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